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(i) 


STATEMENT OF QUESTIONS PRESENTED 


The first question presented is whether the District Court erred 
in directing a verdict for appellee-defendant on the evidence in chief 
in an action for negligence with respect to the condition of steps lead- 
ing into The Shrine of the Immaculate Conception located within the 
grounds of the Catholic University of America in the District of 
Columbia, the female appellant having fallen down those steps and 


sustained serious and permanent injuries ? 


I 

The second question presented is whether the District Court 
erred in rejecting the proffered testimony of Paul Mulligan because 
his name was not presented to opposing counsel before trial in 
accordance with a provision of the pretrial order, the circumstances | 
being that this witness was not discovered until several days before the 
trial and it was not known until the day he was called as a witness that 
he had been able by reference to records to fix the time to which his 
testimony related and thereby make his testimony relevant and 
material; and whether the District Court abused its legal discretion in 
rejecting that witness for appellants. Also whether that proffered 
testimony should be considered in appraising the prima facie showing 
of appellants on the evidence in chief both with respect to negligence 
and constructive notice to appellee of the condition of the steps? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,077 


KATHLEEN L. BURNS, and, 
GEORGE E. BURNS, ! 
Appellants, 
Vv. : 
CATHOLIC UNIVERSITY OF AMERICA, 
A BODY CORPORATE, | 
Appellee. 


APPEAL FROM THE JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Jurisdiction of the District Court was invoked by appellants' 
action alleging negligence in the maintenance and condition of steps 
leading into The National Shrine of the Immaculate Conception. The 
action was dismissed as to the defendant, The National Shrine of the 
Immaculate Conception, a body corporate, on March 15, 1957, (J.A. 12) 
the District Court having been of the opinion that the amended complaint 








was barred by limitation as to it. Appellants acquiesce in the order 
dismissing as to that defendant, and the appeal here is prosecuted 
solely with respect to the Catholic University of America, a body 
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corporate. On May 27, 1957, the District Court directed a verdict on 
the evidence in chief in favor of appellee and judgment was entered the 


same day. On June 6, 1957, appellants filed a timely motion for a new 
trial, which was argued and overruled on June 20, 1957. (J.A. 14) 
Notice of appeal by both appellants was served and filed on June 28, 


1957. (J.A. 15) This Court has jurisdiction under 65 Stat. 726 (1951), 


28 U.S.C. 1291 (1952). 


STATEMENT OF THE CASE 


The grounds of the Catholic University of America located on 
Michigan Avenue N. E. in the District of Columbia contain some 145 
acres and a campus of 45 acres within the grounds, and 25 buildings 
used for instruction, religious worship, and maintenance. The 
National Shrine of the Immaculate Conception, nucleus of an expanding 
cathedral, was built about 1931 on ground owned by appellee on the 
campus. The Shrine was intended to draw national attention to the 
Catholic University of America and to parallel other religious edifices 
in the Capitol. In 1947 the Shrine was incorporated as a separate 
entity and Catholic University deeded to it the land on which the Shrine 
was situated without monetary consideration. From that time on both 


the Shrine and University were governed by the same Board of Trustees 


and Father Magner of the University acted as procurator of both 
corporations. The Shrine never had a maintenance force, except for 
several charwomen. The University maintained a large maintenance 
force which was charged with the duty of inspecting and making or- 
dinary repairs on all of the University buildings, including the Shrine, 
a condition which obtained at the time of the negligence involved here. 
After the Shrine was incorporated in 1947, the University billed the 
Shrine for all ordinary repairs to the Shrine, except negligible items; 
large repair jobs on the Shrine were let by the University to outside 
contractors and the amount thereof was billed by the University to the 
Shrine. 
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On August 27, 1953, appellants filed a complaint against the 
University alleging negligence in the condition and state of repair in the 
steps leading down into the east entrance of the Shrine, which resulted 
in permanent injuries to the female appellant. The male appellant also 
sued for loss of consortium, medical expense, etc. ‘On February 10, 
1956, the District Court allowed an amended complaint to be filed for 
the purpose of adding the Shrine as a second defendant. (J.A. 5) On 
March 15, 1957, the District Court dismissed the amended complaint 
as to the Shrine on the ground that the action was barred by limitation. 
(J.A. 12) That order is not in question here. | 

Trial by jury on the amended complaint as to the Univer sity alone 
before Judge Holtzoff occurred and at the conclusion of appellants' 
evidence in chief, the District Judge on motion of the University 


directed a verdict in its favor, being of the view: (J WA. 105) 


There is no evidence that at that particular spot the 
metal nosing (on edge of step) had become loose. So 
that we have no evidence here indicating that there 
was any defect at the particular spot at which the 
plaintiff fell. 


The mere fact that other parts of the sie might 

have been defective, of course, is not sufficient on 
this point. It is the plaintiff's theory that she fell as 

a result of her shoe catching on a loose piece of metal 
stripping. That theory is not sustained by the evidence 
because there is no evidence indicating that at that 
particular point the metal strip was loose. But even 

if there were, there is no evidence as to how long this 
metal strip had been loose prior to the accident. The 
plaintiff's expert testified that in his opinion the general 
worn condition of the steps was a matter that had 
accumulated gradually but that the looseness of metal 
nosing could come on without warning, could come 
anys 
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There is no evidence as to how long the metal nosing 
had been loose, if in fact it had been loose. 


So, the plaintiff's proof fails on both of these elements : 


At the inception of the trial the court ruled that the evidence in 
chief would be confined first to the issue of liability. As the verdict 
was directed on the evidence as to liability, nothing appears as to 
damages; but the severe nature of the permanent injuries sustained by 
the female plaintiff as the result of the fall down the steps can be 
gleaned from her testimony (J.A. 67) and the pretrial statement of 
plaintiffs (J.A. 8-9). 
| Appellants contend that the evidence in chief was substantial and 
prima facie made a jury question both with respect to negligence and 
the length of time that the negligent condition had existed so as to 
afford appellee constructive notice of the condition of the steps in 
question. The critical evidence bearing on those points is summarized 
below and will not be repeated in the argument to avoid duplication. 

A number of steps lead down into the Shrine from the east 
entrance. The steps are 30 feet wide and at the time of the negligence 
on October 28, 1951, had three handrails, two of which were located 
near the walls of the building and the other in the center of the steps. 
One Funke, a carpenter on the maintenance crew of the University, 
built the steps in question in 1942 by placing yellow pine boards over 
concrete or stone steps and he installed the handrails which were 
secured to the boards by a collar or flange each containing four wood 
screws (J.A. 58-64). 


1 

The amended complaint also claimed negligence in not providing adequate handrails. The steps 
were 30 feet wide and had only 3 handrails, two near the walls and one in the center. The female 
appellant who was “sure footed” went down the left side of the steps of the east entrance and testified 
that as she was thrown forward she instinctively reached out but there was nothing to grab hold of. After 
this accident 5 handrails were installed, which is reflected in the pictures in evidence taken much later. 
These pictures were used in evidence to illustrate the general physical situation, not the condition which 
existed the day of the accident. As the evidence showed only one handrail in the center, which was 15 
feet from the nearest wall, the jury could have found that there was an absence of proper handrail 
precaution and that this had a part in the negligence. The trial Judge did not discuss this aspect in 
directing the verdict. 
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The handrails became loose from time to time and were resecured by 
plugging the screw holes with wood and re-screwing (J. A. 61). In 1947, 
the University engaged an outside contractor to cover the steps in question 
with linoleum or a rubber composition material which entirely covered the 
steps with the exception of the edge or lip of the steps which were covered 
with a metal stripping or "nosing" which was attached to the boards with 
wood screws (J.A. 58-64). The condition of this covering and the raised 
condition of the stripping or "nosing" at the time the female appellant 
caught her shoe in it and was thrown head first down the stairs and the 
length of time that condition had existed, involve the nub of the case. 

The female appellant had been a frequent worshipper at the Shrine 
since it was built about 1931 (J.A. 64; 69). The Shrine contained a store 
for the sale of religious articles (J.A. 64). On October 28, 1951, the 
female appellant, who is about 60 years of age, while walking alone, 
entered the religious article store and then started to descend the stairs 
leading down into the Shrine. (J.A. 64-74). At the time she was wearing 
bifocals and walking with ordinary ladies' walking shoes with a stitched 
leather sole about one-sixteenth of an inch thick (J Al 64-74). As she 
was stepping off the second step from the top her shoe caught in something 
which held her foot and caused her to be pitched forward down to the 
bottom of stairs to a rug (J. A. 65-66). She described it thus: "I started 
to walk down the steps right at that area and as I stepped on the second 
step, something seemed to hold my foot and I was thrown forward or 
pitched forward and I landed on the floor beneath the steps. " "Well, I 
stepped on what I regard the second step. It felt like something held 


my foot. I wasn't able to move it and the next thing I knew, I was 
pitched forward" (J. A. 65-66). : 


One of appellants’ sons went to the Shrine shortly after the 
female appellant had been removed to a hospital by ambulance and 
there a Nun pointed out to him a blood spot on a rug at the foot of the 
stairs where she was found (J.A. 74). It was stipulated at the trial 
that the stairs were in the same condition on the day following the fall 
as they were at the time thereof (J.A. 100). On the day after the fall, 
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following a conversation with their mother, two sons of appellants 
went to the Shrine and made a careful examination of the steps, 
including the second step from the top from which she was pitched. 
Neil Burns, one son, described the condition as follows: (J.A. 76-77) 


Q. Describe, to the best of your recollection, the condition of 
the steps and the flashing, and so forth? 

A. The linoleum covering was heavily worn with depressions 
and ridges and blisters in it, I guess you would call them. 
The metal stripping was loose and depressed in some 
instances and raised in other instances. 


With respect to the surface of the metal stripping, was it a 
smooth or corrugated surface? 
It had small ridges; small parallel ridges running in it. 


What was the condition of the top of the stripping as to wear? 
It was roughly worn; it was raised in some places; lowered 
in some places; some places were flattened out. Around 
the railing of course there they were in good shape; they 
wouldn't be used. 


With respect to the ridges, the corrugations on top of it, 
were those intact throughout or what was the condition? 
No. Some of them were flattened out. It was raised and 
rough in other instances. 


Give us your best recollection of the extent of the raising of 
the metal stripping? 

At different points along the front of the steps it was raised 
as much as a quarter of an inch. 


Was the condition that you observed as to the wear and 
looseness, wearing of the linoleum covering, let's take 
that first - was that a general condition or just in spots? 
It was in the travelled spots. Around the railings, of 
course, it wasn't worn down too much. Overall it had the 
general appearance of being worn down except around the 


railings. 


Did you examine the entire steps or just a little portion of 
the steps? 
We looked at the entire steps. 


Did you examine any step with particularity, with special 
care? 
Yes. We inspected the second step with particular care. 


/ 
f 
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. Was there any raised portion of metal stripping on the 
second step where you examined it? 
Yes. 


What was the extent of the raised portion of that you 
observed on the second step? 

. Approximately the same as the rest of it; anywhere from 
nothing to a quarter of an inch; at different SORES on the 
second step. : 


Can you tell us whether or not you examined this portion of 
the step, and I am indicating the portion in front of, coming 
down from the exit of the gift shop? (Referring to photograph 
in evidence marked as to area of fall by female appellant. ) 
Yes, sir. 


You did examine that portion? 
Yes, sir. 


Of the second step? 
Yes, sir. 


Is that the portion you have referred to in your testimony ? 
It is. : 
George Burns, another adult son of appellants, examined the 
steps the day after the fall and testified: (J.A. 86-93) 


Q. As the result of the information you had received, what 
steps did you examine with particularity? © 

A. I particularly examined the second step separa to the left 
as you go down the steps. 


. What kind of covering did they have on eae steps ? 
It was some sort of composition material that might have 
been linoleum tile or rubber tile. There is difficulty to 
distinguish which, exactly, it was. It was some composition 
of this sort. | 


. What other material, if any, did they have on the step? 
There was a metal strip along the leading edge or what I 
have since referred to as the nosing of the! ese I believe 
is the term. 


. What type of metal stripping was that? ! 
It might have been brass. Iam not sure, exactly , of the 
composition of the metal. | 


But it was metal? 
It was metal. 
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Did the steps have any rails? Tell us whether or not you 
observed any rails, hand rails? 
Yes I did. There was a handrailing on the extreme left and 
on the extreme right, and one down the center. 

* 4 x % 
When you examined the steps, tell us what you observed the 
condition of the steps to be? 
I observed a general condition of wear. The composition 
which formed the surface of the step was worn. In spots it 
was cracked and in other spots it was depressed and the 
metal strip along the leading edge of the step seemed to have 
dents. It was battered and it was loose in a general condition 


over the area of the steps. (underscoring supplied.) 


Over the entire area of all the steps? 
That is right. 
Bs xk x a 
What was the condition of the metal strip that you observed? 
The metal strip; in particular, it was loose in the way it was 
attached to the step itself, and the metal strip also had, as 

I say, dents; it appeared to have been worn. 


How would you describe the worn portion of the step? Was 
it slight ? 
It varied over the width of the steps which were perhaps 25 or 
30 feet wide; the steps there; and it would vary from spot to 
spot. In one spot perhaps it would be more worn than in 
others. 
* * Bs ok 
Tell us whether or not there were any spots where there was 
any separation between the linoleum and the strip, metal 
strip? 
Yes. There was a separation. It appeared that it was the 
sort of separation, it was a loose condition, rather, so that 
as you look at it casually from directly above it appeared to 
lie flat but when you looked at it closely and at an angle, you 
could see there was a looseness there and a separation 
between the metal and the composition. 
ae aca & 3 1% 
Now with respect to the second step that you examined with 
particularity, what was the condition of that step with respect 
to the looseness or tightness of the linoleum and the strip? 
The same condition of looseness and general wear was true 
of that as it was of the other areas of the steps. 


Give us your best estimation and tell the Court and jury what 
the separation was that you observed on the second step? 

It might have been a maximum of perhaps a quarter of an 
inch and at a minimum it would appear to lie flat and not be 


Se) ee ee a 
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separated. It varied across the step ser 


Now would you tell of the looseness of the strip that you have 
mentioned? 
Well, my brother and I, we got down very close to it and 
looked at it and examined it very closely, stooping down on 
the steps, because that is what we had come to observe. So 
we looked closely enough to satisfy ourselves exactly what 
the CORSE was. : 
* * * 

This sale or looseness you have spoken about of the 
strip on the second step, did that extend across the whole 
step or just confined to the left of the center? 
No. It was not confined either to the left or the second step, 
although it was general over all the steps over the entire 
width. | 

* x * : * 
With respect to the thickness of the sole, having in mind the 
separation that you have referred to that you observed in the 
looseness of the strip on the second step, was the sole of your 
mother's shoe, from your recollection, comparing the two in 
your recollection, narrower or thicker than the separation of 
the strip from the step? 

. Well, as I say, the strip would probably separate as much as 
a quarter of an inch; Iam sure the sole was less than a quarter 
of an inch. | 

% * * * cc 

Q. Was it separated enough for your mother' s pshoe to have 
caught under it? 

A. It was. 


Rosetta Hawkins, a maid in the Shrine for several years prior to 
the occurrence in this case, testified that once a week she cleaned the 
steps with water, detergent and a mop (J.A. 83-84). 

Norman L. Owens, qualified as an expert in bui lding maintenance 
and the condition and care of steps and stairs, testified that in his 
opinion the condition of the covering of the steps and the looseness of 
the metal stripping on the steps "based on my experience would have 
existed for several months and I am being conservative in saying 
several months."" He further testified that "with that amount of traffic 
over it constantly, the friction that would have been set up on metal 
capping held by wood screws in the wood, it would need constant 


supervision regularly, inspection." In response to the question: 
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"Could you tell us whether it was a gradual or sudden thing," he 
replied: "It would HAVE TO BE GRADUAL." Questioned as to the 
effect of washing the steps and water around screws holding the metal 
stripping, he further testified: ‘Well, anytime you would have water 
working around the screw, would in the process of washing it and in 
the process of drying out and getting wet, you would have some 
deterioration in wood in that manner." (J.A. 93-99). 

It should be noticed that the Court questioned Owens as an expert 
as follows: (J.A. 99) 


The Court: Iam going to ask the witness a question. So far as 
the metal nosing is concerned, that could become 
loose overnight, could it not, and not necessarily 
gradually; is that not so? 

A. I would hardly say it would become loose overnight. 
Coming loose overnight it would have to be caused 
by the constant stepping, of persons stepping on the 
metal nosing. It might show up overnight. 


The Court: In other words, one day the nosing might be well 
fastened and the next day it might be loose; is that 
not so? 

A. I don't quite follow the question to the point. Even 
one person stepping on it could possibly tilt the 
metal if the screw was loose previous to that. If the 
screw had worked loose, even one person stepping 
on it the way they would shift their weight could 
alter the tilt of the metal capping. 

| It should also be noticed that the trial Judge misconstrued that 
testimony and erroneously used it to sustain his view that the metal 
stripping could raise up from the level of the step at a dangerous angle 
and in his words in directing the verdict ''could come on without 
warning, could come on suddenly." (J.A. 101). The conclusion the 
trial Judge drew from answers to its questions is without support, 
ignores the testimony that the stripping could "'tilt"' only if the screws 
were loose, which would be a gradual working loose if the screws 
were inbedded in solid wood and a more rapid working loose if the 
screws rested in rotted wood, a matter appellee could reasonably have 


anticipated. This erroneous deduction by the trial Judge invaded the 
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province of the jury and additionally ignored all the other uncontradicted 
evidence that the worn condition and raised stripping was general all 
over the steps, including the second step from which the female 
appellant was pitched. : 

Father Magner, head supervisor of the business and maintenance 
at the University ,testified that on the average 400 tol ,000 people 
traversed those steps on Sundays and from 200 to 400 on each weekday. 
Striking a weekly average of 2,800 pedestrians up and down the steps 
in question, a rough computation is possible that from the time the 
covering and stripping was installed in 1947, and never changed until 
after the accident in this case, some 145,600 persons traversed the 
steps in a year and more than half a milion in the four years prior to 
the accident. (J.A. 50-51). : 

The entire testimony of Father Magner shows that both before 
and after the 1948 incorporation of the Shrine as a separate corporation, 
the University continuously assumed and undertook the duty of main- 
tenance and repair in the Shrine through the fairly large maintenance 
department of the University and that the only change after 1948 was 
that the University billed the Shrine for all repairs made to the Shrine, 
other than insignificant minor repairs, and that large repairs too large 
for its maintenance department to handle were let out by the University 
to contractors and then billed by the University to the Shrine. (J.A. 17- 
53). Indeed, the Shrine never had a maintenance man and had to rely 
upon the University entirely for inspection, maintenance and repair of 
the character called for here in keeping steps in proper condition. 


Father Magner was general business manager for both the 
University and the Shrine. He was procurator and Assistant 
Treasurer of both from 1940 on. The following references to his 
testimony show the relationship of the University to the Shrine and the 
fact that ever since the Shrine was built the maintenance crew of the 
University was charged with and assumed sole responsibility for 


inspection and repair of the steps in dispute. The boards and 
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covering on the steps were installed by the University in 1947 at the 
expense of the University (J.A. 23). "That anything done to those 
steps subsequent to 1940 was done under my direction" (J.A. 30). 
The University had a maintenance crew consisting of carpenters, 
plumbers, bricklayers, electricians, etc. who performed all ordinary 
repair, inspection, and maintenance on all 25 buildings in the campus, 
including the Shrine (J.A. 30; 37-38; 42; 43-45; 46-47; 48-49). "We 
always regard steps of any kind a critical position and in particular those 
steps and therefore both the regular employees of the Shrine as well as 
Mr. Wunder (superintendent of University maintenance crew who died 
before trial) under my direction made periodical inspections and 
regular reports" (J.A. 38). The repairs to the Shrine by the University 
maintenance crew was "just a case of Shrine engaging services of 
another agency" for inspection and repair (J.A. 42). Repair that 
called for "skilled labor" was performed by the University maintenance 
crew or sent outside by the University if too large for its crew to handle 
(J.A. 43-44). Referring to Mr. Wunder, superintendent of University 
maintenance crew, "tHe was under constant instructions to report any 
serious question" * * * * "to supervise and make reports on any 
condition which he regarded, requiring an improvement or correction" 
(J.A. 46-47). "There was a general understanding that they (main- 
tenance crew of University) would be at our disposal when we called 
upon them" (J.A. 48). The Shrine employed only a charwoman, 
janitor, and a general, unskilled "handyman" (J.A. 39; 45). The 
attendance in the Shrine was described: 500,600, perhaps 1,000 on 
Sunday; 200 to 400 daily; student functions might go up to 1,500. The 
seating capacity was 1,500 (J.A. 50-51). After the Shrine was in- 
corporated in 1948, the maintenance work done by the University crew 
was charged to the Shrine (J. A. 53). 


The University grounds consisted of 145 acres and the campus 
occupied 45 acres. It was necessary to cross the grounds of the 
University to reach the Shrine (J. A. 18). 
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As the case went off on a directed verdict on the evidence in 
chief, there is no evidence in the record as to what inspection and 
maintenance, if any, the maintenance crew of the University gave to 
the steps in question, except that on one occasion one Funke, a 
maintenance carpenter for the University, plugged with wood screw- 
holes holding the collar or flange supporting the handrails and 
rescrewed them to the boards over the concrete or stone underlaying 
the board steps (J.A. 61). : 


With respect to the second question presented, appellants called 
one Paul Mulligan as a witness in the case in chief. (J .A. 53-58) 
Counsel representing the insurance carrier for the University objected 
to his testimony on the ground that his name had not been supplied in 
accordance with the pretrial order. (J.A. 54) Counsel for appelants 
explained at the time, which was Friday, May 24, 1957, that the 
name of this witness in part had been discovered on the preceding 
Saturday, which was May 18, 1957, at which time counsel had a very 
brief talk with him; and that it was not until the day Mulligan was 
called as a witness that he knew he could use him for the reason that 
the witness had to check against medical records of his deceased 
father to fix the time in 1951 when he observed the condition of the 
steps in question. The trial Judge refused to permit the witness to 
testify, stating that he was bound by the pretrial order made by another 
judge (J.A. 55). 


After objection by counsel for appellee to the use of the witness 
Mulligan because his name was not furnished, the record shows: 
(J.A. 54) | 

Mr. Offutt: I can clear that up very easily. This 
is a witness who came to my knowledge for the first 
time within the last two weeks, and, your Honor, 


his name and identity were not discovered until after 
the last trial. | 


The Court: How did you discover him? 
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Mr. Offutt: He was attending a dinner at some place 
where the Burns were and Mrs. Burns was talking 
about her injury to the group of people, and he 
mentioned the fact that he had been out at that par- 
ticular place and somebody who was there talked about 
it. I saw him for the first time this past Saturday. 


The proffer of the testimony of Mulligan showed that he would 
testify: (J.A. 56-58) 


That he had observed the condition of these steps and 
noticed they were badly worn, and the stripping was 
loose. * * * In going down he noticed that these steps 
were loose and examined them and found that the 
nosing was raised and loose, the general condition 
all over, and particularly on that side, that the 
linoleum was very badly worn, was cracked and 
bubbled up, and on each of the occasions he went 
there he was extremely careful going down. He also 
went there with his Aunt to Mass, she had visited 
here, went to Mass with her before the end of 
September, sometime in early September or early 
August. His Aunt is a schoal teacher, is the way 

he fixed the date. Then he went to Mass after 
October 28, Midnight Mass, and the last time he 
went to Mass was sometime in December in '51. 

All together , he would say he had gone about eight 
different times over that period of time. Each time 
he noticed the condition was practically the same, 
no change, always badly worn; the stripping was 
loose. 


The importance of this testimony as to both negligence and the length 
of time the condition had existed so as to afford at least constructive 
notice to the University was obvious, especially as Mulligan was the 
only witness for appellants, aside from the expert, who could not be 
charged with interest in the outcome of the case. Mulligan was a 
‘resident of the District of Columbia and was employed at the Statler 
Hotel and his background could have been quickly investigated. This 
is all the more emphasized since Mulligan was called on a Friday and 
the trial went over to the following Monday for disposition. As 
Mulligan was a person of obvious integrity and his testimony was 

| simple and largely corroborated the testimony given by the two sons 
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of appellants, the faint suggestion of surprise by the insurance 
carrier was purely technical. In these circumstances it is contended 
the trial Judge abused his legal discretion in arbitrarily rejecting the 
entire testimony of Mulligan and in looking solely to the pretrial order 
without regard to any question of actual prejudice to the insurance 
carrier. This ruling was a sacrifice of substance to form. It ignored 
the instinct of courts to dispose of cases on the merits, particularly 
in this type of case where the difficulty of proof is great and counsel 
assured the trial Judge that it was not known whether the testimony 

of Mulligan was relevant and material until he had checked his 
recollection of time against medical records at home and the result 
was not known to him until the very day Mulligan was called to the 
stand. The second question will not recur on a new trial but 
appellants were prejudiced on the instant trial in the refusal of the 
court to admit that testimony; and the profferred testimony should 
properly be read here as a part of the prima facie showing of 


appellants on the issues of negligence and constructive notice. 


STATEMENT OF POINTS OF ERROR 


1. The District Court erred in directing a verdict in favor of 
appellee on the evidence in chief. | 


2. The District Court abused its legal discretion in rejecting 
the profferred testimony of the witness Paul Mulligan. 


SUMMARY OF THE ARGUMENT 


It was obvious that no question of law arose on the evidence in 
chief and that the District Court improperly intervened in directing a 
verdict for appellee on that evidence. As the evidence stood a jury 
could reasonably have found from the evidence and the proper 
inferences that it might draw from it in favor of appellants that (1) the 
female appellant while descending the east stairs into the Shrine for 
worship and to visit the religious gift shop in the Shrine was an 
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invitee of both the Shrine and the University as its sponsor on its” 
grounds; (2) that she was pitched forward down the stairs when her 
shoe with a one-sixteenth inch leather sole caught in the raised 
stripping on the edge of the second step going down, which was a 4 


a 


hazardous condition not ordinarily observable by an elderly person 


wearing bifocals and looking down on the steps while descending; 

(3) that the loose stripping in irregular pattern was general all over 
the steps, including the second step from which she was thrown 
forward; (4) that the linoleum or composition covering over the boards 
on the steps was badly worn in all traveled portions permitting an 


——— wy kh if -_ roo 


inference that the raised stripping, which was as much as one-quarter 
of an inch in places on the second step as well as other steps, was 


made even more hazardous by the depression of the composition 
covering below the level of the stripping in normal position; (5) that 
the fall of the female appellant could not reasonably be accounted for 
except that her shoe caught under the raised stripping; (6) on the 

basis of the testimony of Owen, qualified as an expert, and that of the 
general condition of the covering and stripping on all the steps, as 
well as the profferred testimony of Mulligan, the defective condition 
had existed for at least several months so as to afford appellee ample | 
opportunity in the exercise of reasonable care to have discovered the 
defective condition; (7) that the extraordinary pedestrian travel over 
the steps in question presented a condition requiring almost daily 
inspection of the steps for dangerous and defective conditions, and, 
there being no evidence of such inspection and care during a four-year 
‘period from the time the covering and stripping was installed to the 
time of the fall, during which time some half million persons traversed 
the steps, the appellee was plainly required to go forward with the 


evidence. 


The view of the trial Judge that there was no evidence that the 
stripping was raised at the precise point the female appellant caught 
her shoe was against the only likely inference to be drawn from the 
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testimony of the female appellant and it was an improper invasion of 
the province of the jury, especially as the fall of appellant could not 
reasonably be accounted for on any other theory. The view of the 
trial Judge that the stripping could come loose suddenly misconstrued 
the testimony of the expert Owen and is against all the other evidence 
showing that the badly worn condition of the covering and the raised 
condition of the stripping was general all over the steps, from which a 
jury could draw a legitimate inference that the defective condition of 
the steps arose gradually over a long period of time and was not 
something that would ordinarily occur overnight. This sort of 
reasoning by the trial Judge was proper jury reasoning but the trial 
Judge had no right to resolve that evidence against appellants on this 
record or to draw inferences against the most likely inferences and 


certainly no right to misconstrue the testimony of Owen. 


The uncontradicted testimony of Father Magner shows that ever 
since the Shrine was built about 1931 the University has assumed and 
undertaken the sole duty and responsibility of making ordinary repairs 
and inspection of the Shrine; that the Shrine never had a maintenance 
crew; that the University had an interest in the Shrine on its grounds 
as a national attraction and as a place of worship for its students and 
faculty and had been its sponsor from the beginning. : The incorpora- 
tion of the Shrine in 1948 and conveyance by the University to the 
Shrine of the land on which the Shrine is situateddidnotalter any legal 
picture. This assuming and undertaking of the sole duty of repair 
and inspection fastened legal responsibility on the University whether 
the repair services were with or without compensation in a monetary 
sense to the University. Moreover, since the University after 1948 
billed the Shrine for all repairs of a substantial character, there is 
ample room in the evidence to hold it as a contractor to the Shrine on 
a continuing basis, as well as for past negligent omissions under the 
doctrine of Hanna v. Fletcher, 97 U.S. App. D.C. 31 D, 231 F. 2d. 
469, cert. den. 351 U.S. 989, 100 L. Ed. 1501, 76S. Ct 1051. 
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2. On the second point of error, it was clear error for the trial 
Judge to reject all of the profferred testimony of the witness Paul 
Mulligan. This witness was not available to appellants until the very 
day he testified because it was not known until he checked his recollec- 


tion of time of observations of the defective condition of the steps that 
his testimony was relevant and material to the issues on trial. Until 
it was known that he was a witness, counsel for appellants had no 
opportunity or purpose to notify counsel for the insurance carrier of 
his name as a witness. The action of the Court in rejecting this 
material and critical testimony was an abuse of legal discretion, 
particularly as the evidence of the witness was simple, he was a local 
resident employed here and there was no showing of actual prejudice 
or surprise, all the more emphasized since he was called on Friday 
afternoon and the trial went over to the following Monday for disposi- 
tion. Adherence to a pretrial provision for exchange of names of 
witnesses means compliance within the bounds of reason and fairness, 
not the summary rejection of the only disinterested testimony bearing 
on negligence and constructive notice. This profferred testimony 
should properly be considered here in appraising the showing made on 


the evidence in chief. 


ARGUMENT 


I. The District Court erred in directing a 
verdict in favor of appellee on the 
evidence in chief. 


The testimony in the Joint Appendix, and even that excerpted in 
the statement of the case as critical, made a substantial and prima 
facie showing in support of the amended complaint. The jury could 
have found from that evidence and the inferences they might 
legitimately draw from it the following ultimate facts: In 1942 the 
steps were built by placing yellow pine boards over concrete or stone 
steps. Yellow pine in common understanding is a relatively soft wood. 
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In 1947 the steps were covered with linoleum or similar composition 
and the edge of the steps was trimmed with a metal nosing, stripping, 
or flashing as it is variously called in the record, which was attached 
to the boards by wood screws (J. A. 58-63; 23). On October 28, 1951, 
the date of this occurrence, the covering was badly worn, or heavily 
worn, with cracks and blisters or bubbles in it, in the heavily traveled 
portions, and the metal stripping on the edge of all the steps leading 
down into the Shrine from the east entrance, including the second step 
from which the female appellant was pitched foward, was raised above 
the covering or tread in an irregular pattern from as much as a quarter 
of an inch above the surface of the covering to practically nothing (J.A. 
76-77; 86-93; proffer J.A. 56-58). This raised condition of up to one 
quarter of an inch was ample to catch the leather sole of the female 
appellant's shoe sole which was about one sixteenth of an inch in 
thickness (J.A. 93 ). The steps were heavily traveled throughout 
the week and especially on Sunday the year round (J SAS 50-51). The 
raised condition of the stripping on all the steps in an irregular 
pattern and the heavily worn condition of the covering indicated a de- 
fective and dangerous condition which had developed gradually over a 
long period of time and in any event sufficiently long enough to put the 
appellee on constructive notice of the defects. (J.A. 76-77; 86-93; 
56-58). The extraordinary traffic over the steps in this public place 
was such as to require almost daily inspection in view of the rule that 
the care required is relative to the danger or risk involved. If the 
entire evidence stood as it did on the evidence in chief , there was no 
evidence that the appellee through its maintenance department ever 
inspected the steps for four years prior to the occurrence or made any 
repairs during that time aside from plugging with wood the screw holes 
to which the collars or flanges supporting three hand rails were 
screwed to the boards and rescrewing the collars or flanges to tighten 
the handrails. The heavily worn condition of the covering would 
ordinarily lower the tread of the step below that of the stripping, which 
was exaggerated when the stripping itself was loose in an irregular 


| 
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pattern over all the steps. The only reasonable cause and explanation 


for the sole of appellant's shoe being gripped and held, causing her to 
be pitched foward down the entire flight, was that her shoe caught under 
the raised stripping by reason of the worn condition of the covering or 
the raised condition of the stripping or both in combination. At least 
that was a jury deduction and inference and it was the only likely 
inference that they might have drawn on the evidence in chief. 


Appellants' expert Owen was accepted as qualified by the trial 
Judge. He testified that the condition depicted by the evidence would 
have arisen gradually over "several months" and that he was being 
"conservative" in that estimate of time (J.A. 98). The jury could also 
have justly found on this evidence that the worn condition of the 
covering and the raised stripping in numerous places on all the steps, 
including the second step from the top from which appellant was thrown, 
was 2 long-standing defective condition from its very appearance, and 
this evidence without more would have been sufficient for the jury to 
find as a fact that the condition had been there long enough for the 
appellee to have discovered it in the exercise of ordinary inspection 
and care. Moreover, the rejected profferred testimony of Paul 
Mulligan, treated in the second point of error, showed that he had been 
down the steps in the Shrine some eight occasions before and after 
October 28, 1951, covering several months prior to this occurrence, 
and that the steps were in a badly worn condition as to covering and the 
stripping on the edge of the steps was in a raised condition over all the 
steps without change during that whole period; and from his profferred 
testimony alone the jury could have found constructive notice at least 
for at least three months before this fall. (J.A. 56-58). 


In directing the verdict the trial Judge invaded the province of 
the jury and held first that there was no evidence that at the precise 
or “particular” spot where appellant's foot was gripped and held the 
stripping was loose. Obviously reasonable men could have differed 


‘about that deduction, especially as there was no other causation 
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suggested and the only likely inference or explanation was that the sole 
caught under the raised stripping causing appellant to be held and 
thrown foward down the entire flight of stairs. Second, the trial Judge 
erroneously thought that if the stripping was loose at the precise spot 
or "particular" spot where her sole caught, the stripping might have 
raised overnight or "come suddenly", which was a mistaken interpre- 
tation of what the witness Owen testified to in response to two questions 
from the court. (J.A. 100-108). Owen testified in response to those 
two questions by the court, which savor of advocacy, that the stripping 
could come loose overnight by a person standing on the stripping and 
shifting his weight "if the screws were loose." (J.A. 99) Stopping 
there, it may be asked why would the screws holding the stripping be 
loose, except for the only possible explanations , first, that the screws 
had "backed out" or reversed out of the wood from the constant vibra- 
tion caused by heavy pedestrian travel, or second, that water from the 
washing of the steps, together with the use of detergent, seeped 
around the screws causing the wood around the screws to rot and the 
screws to pull easily out of these yellow pine boards. : Both those 
aspects were something the appellee was bound to anticipate after usage 
of the steps with heavy travel for nine years after they were built and 
four years after they were covered and the stripping attached. These 
two points, "particular" spot, and could "come suddenly" were the only 
grounds seized upon for the direction of the verdict. Both points are 
plainly untenable and unquestionably involve an invasion of the province 
of the jury. On the evidence in chief no question of law arose per- 


mitting the intervention of the court, either as to the defective condition 
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or how long it had been there’ Both aspects were factual determina- 
tions as to which it could not be said that all reasonable men would 
agree in one direction against the appellants. 


In Glaria v. Washington Southern R. Co., 30 App. D.C. 559, 
the Court said: 


"Even less latitude is allowed to the trial court where 
the jury are peremptorily instructed at the conclusion 
of the plaintiffs’ affirmative case, than where such an 
instruction was given when all the evidence of the 
parties was before it." 


In Speirs v. District of Columbia, 66 App. D.C. 194, it was 


said: 


"As we said recently in Schwartzman v. Lloyd, 65 App. 
D.C. 216, 82 F. 2d 822: Under familiar rules on 
motion for directed verdict the evidence must be con- 
strued most favorably to the plaintiff. Thomas R. 
Riley Co. v. McHarg, 47 App. D.C. 389, 390, and 

the plaintiff is entitled to the full effect of every 
legitimate inference." 


Dean Prosser on Torts, 2d. Ed. p. 222-3, points to the 
applicable rules on causation: 


The plaintiff is not, however, required to prove his case 
beyond a reasonable doubt. He need not negative entirely 


2 

The general rule is stated inSa ganowich v. Hachikian, 1944, 348 Pa. 313, 317, 35 A. 2d. 33, 
345: “the law does not require elimination of every possible cause of the accident other than that on 
which plaintiff relied, but only such other causes, if any, as are fairly suggested by the evidence. 
(citing cases) Proofs to a degree of absolute certainty are rarely attainable; it is sufficient that they be 
such as tosatisfy reasonable minds.” This was followed in Lebeck v. William A. Jarvis, Inc., D.C. Pa., 
145 F. Supp. 706. 


In Klepal v. Pennsylvania R. Co., D.C.N.Y., 129 F. Supp. 668, 670, it was held: "A Plaintiff 
is not required to establish the specific cause of the accident or to eliminate every remote possibility 
that it might have been due to some cause other than the defendant's negligence. ‘It is enough that he 
shows facts and conditions from which the negligence of defendant and the causation of the accident 
may be reasonably inferred.“ Ingersoll v. Liberty National Bank of Buffalo, 278N. Y. 1, 14N. E. 2d 
828, 830; see also Stubbs v. City of Rochester, 226 N. Y. 516, 124N. E. 737, 5 A.L.R. 1396.” 
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the possibility that the defendant's conduct was not a 
cause (34), and it is enough that he introduces evidence 
from which reasonable men may conclude that it is 
more probable that the event was caused by the defendant 
than that it was not (35). The fact of causation is in- 
capable of mathematical proof, since no man can say 
with absolute certainty what would have occurred if 

the defendant had acted otherwise. Proof of what we 
call the relation of cause and effect, that of necessary 
antecedent and inevitable consequence, can be nothing 
more than "the projection of our habit of expecting 
certain consequents to follow certain antecedents 
merely because we had observed these consequences 
on previous occasions (36). If as a matter of ordinary 
experience a particular act or omission might be 
expected, under the circumstances, to produce a 
particular result, and that result has in fact followed, 
the conclusion may be permissible that the causal 
relation exists. 





Circumstantial evidence (37) or common knowledge 
may provide a basis from which the casual sequence 
may be inferred. Thus it is every day experience 
that unlighted stairs create a danger that someone 
will fall. Such a condition "greatly multiplies the 
chances of accident, and is of a character saa 
leading to its occurrence" (38) 


(34) Ominsky v. Charles Weinhagen & Co. | 1911. 
113 Minn. 422, 129 N. W. 845; Gates v. Boston & 
Me. R. Co., 1926, 255 Mass. 297, 151 N. E. 320; 
Cornbrooks v. Terminal Barber Shops, 1940, 282 
N. Y. 217, 26N. EB. 2d. 25. 


(35) State of Maryland for use of panpives Vv. 
Manor Real Estate and Trust Co., 4th. Cir. 1949, 
176 F. od. 414; Saad v. Pappageorge, 1926, 82 

N. H. 294, 183 A. 24; Macintosh v. Great Northern 
R. Co., 1922, 151 Minn. bo7, 188 N. 

Harmon v. Richardson, 1936, 88 N. H. 312, 188 A. 
468 ("a little more probable than otherwise. ") 


(37) Paine v. Gamble Stores, 1938, 202 Minn. 462, 

279 N. W. 257; Messing v. Judge & Dolph Drug Co., 

1929, 322 Mo. "$01, 18 S. Ww. ; Emery v. 

Tilo Roofing Co., 1937, 89 N. H. 165, 195 A. 409; 

Mulligan v. Atlantic Coast Line, 1916, 104 Ss. C. 
173, 88S. E. 445. See, 1938, 16 Tex. L. Reve 433. 
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(38) Reynolds v. Texas & Pac. R. Co., 1885, 37 
La. Ann. 694; HE ersoll v. Liberty Bank, 1938, 278 
N. Y. 1, 14N. E. 2d. 828; Restatement ‘of Torts, 
sec. 432, Ae 3; Cf. Bock v. Fellman Dry 
Goods Co. , Tex. Com. App. 1919, 212S. W. 635; 
Allen v. Voje, 1902, 114 Wis. 1, 89 N. W. 924; 
Kirincich v. Standard Dredging Co. 3d. Cir. 1940, 
112 F. 2d. 163; Zinnel v. U. S. Shipping Board 
E. F. Corp., 2d. Cir. Cir. 1925, 10 F. 2d. 47. 








It has often been said that negligence is a jury question except 
in those rare cases when it can be said that all reasonable men would 
take but one view of the evidence, and there is no point in citing any of 
those cases. See, a recent fine opinion of Judge Sobeloff for the 
Fourth Circuit and illustration of the error committed here in directing 
a verdict on the evidence chief, McCracken v. Richmond, Fredericks- 
burg & Potomac R. Co., 240 F. 2d. 484, where the Judge is at great 
pains to explain the role of the judge on the evidence in chief and that 
which he might exercise looking back on the whole evidence as to 
substantiality on motionfor a new trial or non obstante on reservation 
of ruling on motion for a directed verdict. 


What this Court said in Loketch v. Capital Transit Co., No. 
13123, decided July 3, 1957, is also pertinent: 


We think it well to repeat here what we said in Peigh v. 
Baltimore & O. R. Co., 92 U.S. App. D.C. 198, 202, 
204 F. 2d. 391, 396 (1953): 


We do not wish to underestimate or deprecate the 
weighty reasons which led the trial judge to direct 

a verdict for the defendant. It is with real reluctance 
that we have reached the conclusion that he was in 
error. But we think it well to add that in a case of 
this kind, if there is room for a difference of opinion, 
the wise course is for the trial judge to allow the case 
to go to the jury. If'a verdict is deemed by the court 
to be contrary to the evidence, judgment may be entered 
non obstante veredicto. Action by this court in the 
event of an appeal from such a judgment would not 
entail the trouble and expense of a new trial. 


While negligence is "individual ,"" we think the following 
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decisions are sufficiently close to the facts here to afford some help to 
this Court. 


In Hellyer v. Sears, Roebuck & Co. , 62 App. D.C. 318, 67 F. 
2d. 584, this Court reversed for error in directing a verdict on the 
evidence in chief. The full opinion follows: : 


Appellee operates a large store in Northeast Washington. 
It was opened to the public in August 1929, and three 
days later the injury complained of occurred. Appellant 
(plaintiff) was at the time a customer in the store, and 
while descending the stair steps to go from one floor to 
another, the heel of her shoe caught in the casing along 
the edge or nose of the step, resulting in her falling 
and severely injuring herself. She testified the heel 
was pulled away from the shoe and was so tightly 
fastened in between the casing (flashing) and the edge 
(nose) of the step that it was necessary to pick it out 
and after this was done "the metal nosing remained out 
from the tread."" The nosing of the steps or tread was 
covered with strips of metal flashing which extended 
over the surface of the tread and were screwed down. 
It was the strip of flashing "raised up a little bit’' and 
"stuck out" which caught plaintiff's shoe heel and held it so 
fast that in falling the heel was ripped from the shoe. 

| 
That this evidence, without explanation, was sufficient 
to take the case to the jury, we have no doubt. Appellant 
was an invitee, and, as such, appellee owed her the duty 
of exercising ordinary care to so construct the stairways 
as to make them safe for a person using ordinary care 
for his own safety, and likewise owed the duty of inspect- 
ing them from time to time to keep them safe. If the 
metal covering the step nosing was either so constructed 
that it extended up above the surface of the tread in such 
a way as to make it dangerous to a person using the 
steps with due care, or if, after construction, it was 
allowed to get and remain in that condition, a case of 
actionable negligence would arise for an injury to an 
invitee. | 


In this view, the evidence was sufficient to require 
appellee to show that it had exercised ordinary care 
to see that the steps were properly constructed and 
that it had exercised ordinary care to see that they 
were thereafter maintained in safe condition. From 
this it follows that it was error to bind the jury at the 





26 
close of the plaintiff's case. 


In Lewis v. National Bellas Hess, Inc. Mo. App. , 152 
S.W. 2d. 674, 676, the plaintiff was thrown down steps because of a 
loose metal nosing on the steps. Like the view of the trial Judge here, 
it was contended that there was no "direct" evidence that plaintiff fell 
because of a defective condition at the "particular " spot where her shoe 
was held. The court there said with exact point here: 


It is claimed by defendant that there is no evidence 
that the defect existed where plaintiff said she fell. 

* * * There is evidence that there was no other de- 
fect in these stairs except at the place where plaintiff 
fell. We think there is no merit in defendant's con- 
tention. See, Stewart v. George B. Peck Co. , 234 
Mo. App. 864, 135 S.W. 2d. 405; Long v. Woolworth 
Co. , 232 Mo. App. 417, 109 S. W. 2d. 85. 


Long v. Woolworth Co. , 232 Mo. App. 417, 109 S. W. 2d. 85, 
cited in the Lewis case above, also illustrates the error in the view of 
the trial Judge. The court there said: 


That it is not necessary to prove negligence by direct 
evidence but that it may be proved from facts and 
circumstances from which its existence may be 
reasonably inferred is well established law. It is 
likewise true that the causal connection between 
negligence where established and an injury complained 
of as the result thereof is not required to be established 
by direct evidence, but may be established by the proof 
of facts and circumstances from which such connection 
may be reasonably inferred. David v. Missouri Pac. 
R. Co. , 328 Mo. 431, 41S. W. 2d. 179; Anderson v. 
Asphalt Dist. Co. (Mo. Sup.) 55S. W. 2d. 688, 86 
A.L.R. 1033. In the case at bar, from the evidence 
of the existence of the hole and the fact that it was of 

a size sufficient to admit the heel of plaintiff's shoe 
and the fact that no other defect was in the floor in 
which her heel could have been caught * * * the 
conclusion is to be reasonably drawn that she stepped 
into the hole in question and that it was caught therein 
and that she was thrown thereby and received the 
injuries complained of. Such circumstances, aside 
from the statement of the plaintiff that her heel was 
caught in the hole, make a submissible case for the jury. 
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Stewart v. George B. Peck Co., 234 Mo. App. 864, 135 S. W. 
2d. 405, 410, cited in the Lewis case above, also contains some 
observations pertinent to the substantiality of the evidence in the 
instant case. 


One would expect stairs used by from 500 to 4,000 
people daily (as here) to be in a little better state of 
repair than those used by a few. * * * * | 


The evidence shows that these stairs were much 
traveled, being used, as before stated, by from 500 to 
4,000 people daily. The evidence also shows that the 
superintendent, who looked after the repairs in the 
store, went over the stairs every day. The defective 
condition of the steps in question was not due to some 
foreign substance getting thereon but to a physical 
condition, that is, a state of disrepair. : 


Taking the evidence in its most favorable light to the 
plaintiff it is apparent that there was sufficient there- 
from for the jury to have justly arrived at the con- 
clusion that the physical condition, in which the step 

was found, after the plaintiff's fall, indicated that 

the defect was one that did not come into existence 

at the time of, or immediately before plaintiff's 

fall but was of sufficient long standing to give defendant 
ample time to have discovered and repaired the same or 
withdrawn from public use that part of the steps which 
was in disrepair. Baily v. Kansas City, 189 Mo. 503, 
512, 87S. W. 1182; Harrison v. St. Louis-San Francisco 
Ry. Co., 339 Mo. gi, 99S. W. 2d. 841; Hom Vv. 
Kresege Co., Mo. App. 93 S. W. 2d. 118. 





Owing to the fact that there was nothing gise upon which 
her heel could have caught, it is not indulging in 
speculation to conclude, under all the circumstances, 
that it caught on the screw in question. As was said 

in Fowler v. South End Amusement Co., Mass. 12 

N. E. 2d. 718: ‘Although the plaintiff placed the 

defect at her right at some time, and the left heel was 
caught, there was evidence that the step was defective 
“where she fell" and the defect could be found the 

cause of the fall. * * *' 


With respect to the sufficiency of the evidence S with regard 
to the defective condition of the steps generally and at the place where 
appellant's shoe was caught and held and the existence of that badly 
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worn and defective condition sufficiently long to put appellee on notice, 
see Morton v. Manhattan Lunch Co., 1940, 41 Cal. App. 2d. 70, 106 
P. 2d. 212, which involved a loose metal stripping on stairs, in which 
the court held that direct evidence of negligence ("particular™ spot as 
applied here by the trial Judge) was not required but could be 
reasonably inferred from the circumstances and also that the 
appearance of the state of disrepair was sufficient for constructive 
notice. See, also Holsman v. Darling State St. Corp. 6 Il. App. 2d. 
17, 128 N. E. 2d. 581, where an elderly man fell down marble steps 
which had saucer-like depressions in the traveled portion which "held™ 
his foot in descent and the court sustained the substantiality of the 
evidence and the inference the jury could draw as to its causal 
connection with the fall. 


The three cases cited by the trial Judge in directing the verdict 
(J.A. 106-108) bear no analogy to the facts here. Selby v. S. Kanns 
Sons Co. , 64 App. D. C. 36, was a case in which a customer fell on 
the floor of a store and that after the fall there was found a small rip 
in the rug on the floor. There was no evidence as to how long the rip 
had been there or how the rip occurred. F. W. Woolworth Co. v. 
Williams, 59 App. D. C. 347, was a case in which plaintiff slipped on 
an oval-shaped spot on the floor of a store. Again there was no evi- 
dence as to how the spot got there, what it was, and how long it had 
been there to put defendant on notice. Compare, Brodsky v. Safeway 
Stores, 80 U.S. App. D. C. 301, 152 F. 2d. 677, which involved 
vegetable matter ona floor. All those cases involve a dangerous con- 
dition which could have been created instantly and by an agency other 
than that of the store owner. See, also, for comparison Goldman v. 
Hollywood Beach Hotel Co. , (5 Cir.) 244 F. 2d. 413. 


Schnatterer v. Bamberger & Co., 81 N. J. L. 558, cited by the 
trial Judge, decided in 1910, was a case in which a woman tripped in 
going down stairs in a department store. A half hour after the fall 
she and another woman went back up the stairs and at the place where 
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she tripped she noticed that the metal stripping on the step was raised 
about one sixteenth of an inch above the tread. The court at pp. 559, 
960 said: "No witness says that this condition existed prior to the time 
of the occurrence of the accident, nor was there any evidence that the 
step was in prior disrepair in any respect." And further that there was 
no evidence that the plaintiff herself was not the "first force to produce 
this loosened condition; but, if not, the accident is no proof that the 
nosing piece had been in the condition testified to at a period so long 
before the accident as to charge defendant with notice of it."' That 
case obviously bears no parallel to the evidence here that the covering 
was badly worn, blistered, cracked generally all over the steps, and 
that the nosing was loose and raised generally in an irregular pattern 
over all the steps, including the step on which appellant's shoe was 
gripped and held, causing her to be pitched forward down the stairs; 
and that the condition there would have arisen gradually over a period 
of several months prior to the fall, which was also an obvious jury 
deduction from the very appearance and general state of disrepair. 
All three cases relied upon by the trial Judge are a far cry from the 
evidence here which showed a defective condition of the steps generally, 
including the one which gripped and held the shoe of appellant, which 
necessarily from its very appearance developed over a long period of 
time, and which the testimony, both that admitted and the profferred 
testimony of Paul Mulligan, showed had existed for several months 
prior thereto. Hellyer, supra, takes into account the difficulty of 
proof in this type of case and represents the modern trend of 
authority, one aspect of which requires the defendant on a showing 
prima facie such as was made in the instant case to go forward with 
the evidence of due care, a matter usually within the peculiar or 
better knowledge of the defendant. : 


Here the University assumed and undertook the sole responsibility 
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for the repair and inspection of fhe Shrine since it was built about 
1931. The incorporation of the Shrine in 1947 made no change in , 
that continuous practice through the maintenance department of the 
University. The Shrine had no employees except a charwoman, 
janitor, and an unskilled "handyman"'". The University sponsored the 
Shrine for national prestige and the use of its students and faculty for 
religious worship. The University owed the female plaintiff a legal 
duty as an invitee over a long period of time. See, Green v. Church 
of Immaculate Conception, 288 N.Y.S. 769, 248 App. Div. 757. 
Compare, Watford v. Evening Star Newspaper Co., 93 U. S. App. 
D.C. 261, 211 F. 2d. 31. This assumption and undertaking on a 
continuing basis of the duty of construction, repair and maintenance in 
the Shrine by the University imposed a responsibility on the University 
to use due care to aninvitee of both the Shrine and University. See, 
the following cases involving taking over the care of a building: 
Lough v. John Davis & Co. , 30 Wash. 204, 70 P. 491, 59 LRA 802; 
Tippecanoe Land and Trust Co. v. Jester, 180 Ind. 357, 101 N. E. 
915, LRA 1915 E, 721; Lambert v. Jones, 339 Mo. 677, 98 S.W. 2d. 
752; Sharp-Boylston Co. v. Bostick, 90 Ga. App. 46, 81 S.E. 2d. 853; 
Restatement of Agency, sec. 355. That the service of maintenance 
rendered by the University was gratuitous in a monetary sense, laying 
aside the direct benefit the University received from student use and 
in other respects from the presence of the National Shrine within its 
grounds, is immaterial. Sheridan v. Aetna Cas. and Surety Co., 
3 Wash. 2d. 423, 100 P. 2d. 1024; compare, Cain v. Meade County, 
54S. D. 540, 223 N. W. 734. Compare, Merriam v. Anacostia Nat. 
Bank, No. 13,479, U. S. App. D. C., decided August 6, 1957. Even 
if appellee had been a mere "volunteer" for repair and maintenance, 
it would be liable for its negligence. See, Freddi-Gail, Inc. v. Royal 
Holding Co., N. J., 133 A. 2d. 362, at 364. "It is elementary that a 
volunteer must act with due care. The principle recurs in all fields of 
negligence law."" The District Court in directing the verdict did not 
pass on this question of duty on the part of the University or "whether 
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this action lies against the present defendant because the court prefers 
to dispose of the matter on its merits." (J.A. 108). We anticipate 
this point because appellants made out a jury issue as to every element 
prima facie. 


The evidence on the case in chief was substantial on each aspect 


and made a prima facie showing. Gunning v. Cooley, 281 U. S. 90, 
74 L. Ed. 720, 50S. Ct. 235; Baltimore & Ohio R. Co. v. Postom, 
85 U. S. App. D. C. 207, 177 F. 2d. 53; McCracken v. Richmond, 
Fredericksburg & Potomac R. Co., (C.C.A. 4), 240 F. 2d. 484. 


II. The District Court abused its legal discretion 
in rejecting the profferred testimony of the 
witness Paul Mulligan. | 

The pretrial order required the parties to exchange the names 
of witnesses prior to the trial. This requirement of course could only 
relate to witnesses who were then known. On May 24, 1957, a Friday 
and second day of the second trial in this case, appellants called one 
Paul Mulligan, a resident of the District of Columbia and employed at 
the Statler Hotel in this city, as an eye witness on some eight occasions 
to the defective condition of the steps in question. Mulligan was a 
white man of obvious integrity and he was the only witness as to 
negligence who could not be charged with an interest in the outcome of 
the case, aside from the expert Owen called by Appellants, the only 
other witnesses to negligence being Mrs. Burns and her two sons. 
After this witness was sworn and was about to relate his testimony, 
counsel for the insurance carrier objected because his name had not 
been furnished before trial and he referred to the provision of the 
pretrial order for the exchange of names of witnesses. Counsel for 
appellant then told the Court without contradiction that the name of 
this witness had been brought to his attention only the preceding 
Saturday, which was May 18, 1957, that he hada brief conversation 
with the witness in the Statler Hotel, but the witness could not be 
certain of the times in 1951 he went into the Shrine without reference 
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to medical records at home showing treatment of his father with whom 
he went down the steps into the Shrine in 1951. Counsel for appellants 
also informed the Court that it was not until the very day Mulligan was 
called that he was informed that Mulligan by reference to those records 
had made certain that most of his trips into the Shrine occurred before 
October 28, 1951, the date of the accident here. The trial Judge sus- 
tained the objection and rejected the entire testimony of Mulligan and a 
proffer of his testimony was then made which showed material and 
relevant evidence showing a badly worn and defective condition of the 
covering over all the steps in question and a general raised condition 
of the stripping on all the steps. Moreover, it will be noticed that the 
witness was called on Friday, that the trial went over the weekend to 
Monday for disposition, and the trial Judge refused the request of 
counsel for appellants to allow the witness to be called later. 


First, the provision of the pretrial order for the exchange of 
names of witnesses before trial was auxiliary to the primary purpose 


of the order to define the issues; second, such a provision could only 


apply to witnesses whose names were known to counsel before trial and 
who were known to counsel to have relevant and material testimony and 
it had no application to Mulligan, the relevancy and materiality of whose 
testimony was not ascertained until the very day he was called. It was 
arbitrary and an abuse of discretion in the legal sense to reject the 
simple evidence of this witness, especially as counsel for the carrier 
claimed no actual prejudice or surprise and the witness lived and was 
employed locally. 


A case of this sort involves great difficulty in proof and appellants 
needed every scrap of evidence they could get. Mulligan's testimony 
largely corroborated the testimony of the two sons of appellants and 
even went beyond their testimony in important respects, especially on 
the length of time the defective condition had existed on the steps prior 
to this accident. 


Sy SEER Te | a) 
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Auxiliary requirements in pretrial orders are not to be followed 
or carried out to the point where justice is denied or the substantial 
rights of parties are affected. All the testimony as to negligence and 
constructive notice of the defective condition was simple and was a 
matter within the peculiar or better knowledge of the University. The 
element of surprise was not claimed and could not very well be claimed 
in this elementary situation. | 


| 

This point of error will not recur on a new trial but the matter 
should be discussed by this Court because of the widespread practice 
in the District Court of rejecting material witnesses because counsel 
was either unable or inadvertently failed to tell the other side the 
name of a witness before trial. If this witness had been a highly 
technical witness who proposed to give involved and critical testimony, 
we might have a different case. But here it was purely arbitrary to 
reject this witness and refer to such pretrial order provision as 
designed to prevent "surprise" when there was no surprise either 
claimed or in fact and the ruling had more regard for form than sub- 
stance. Furthermore, this rejected profferred testimony should 
properly be considered part of appellants' proof on the evidence in 
chief. | 


Rule 16, F.R.C.P. dealing with the subjects covered by pretrial 
orders does not provide for lists of witnesses, much less the exclusion 


of relevant and material factual witnesses, except that it provides for 
(4) "the limitation of the number of expert witnesses," a category of 
evidence open to last minute surprise and unfairness in trials. 


In McDonald v. Bowles, (9 Cir.), 152 F. 2d. 741, 742, the 
court said "The purpose of the pretrial conference is to simplify the 
issues, amend the pleadings where necessary , and to avoid unnecessary 
proof of facts at the trial."' A provision in a pretrial order for the 
exchange of names of factual witnesses could only apply to witnesses 
who were known prior to trial to have relevant and material testimony. 
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Such a provision in any circumstance is auxiliary or incidental to the 


main purpose of the pretrial order defining the issues and it is not to 
be applied in an automatic and rigorous manner such as was done in 
this case in the face of the unchallenged statement of counsel that it 
was not known until the very day the witness was called to the stand 
that his testimony was relevant and material as to the time of his 
observations. Provision for the exchange of names is not designed 
to put counsel and his proof in a strait-jacket. Many situations arise 
during the course of the trial itself where counsel are forced to bring 
in a new line of proof to meet some exigency; and a trial judge, whose 
eye should be directed toward justice and ascertainment of the truth 
of the matter, is in error when he applies such a provision to freeze 
the case for either side, especially when the offered witness has 
simple, factual testimony and nothing appears on balance to show 
legally cognizable prejudice to the opponent. Unless such a provision 
is applied in a reasonable manner, in the future counsel are certainly 
going to be wary about signing any pretrial order which prevents them 
from using a witness wholly unknown to them at the date of the pretrial 
conference. Compare, annotation 27 A.L.R. 2d. 737, 739, although 
none of the references are exactly in point with the contentions here. 


CONCLUSION 


It is respectfully submitted that the judgment should be reversed 
and the case remanded for a new trial. 


Respectfully submitted: 


DORSEY K. OFFUTT, 


Attorney for Appellants, 
Washington, Building, 
Washington, 5, D.C. 


David F. Smith, 
Of Counsel. 
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JOINT APPENDIX 
PLEADINGS AND DOCUMENTARY EVIDENCE 


[Filed Aug. 27, 1953] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA — 


KATHLEEN BURNS 
1308 Randolph Street, N. W. 
Washington, D. C. 


and 


GEORGE E. BURNS 
1308 Randolph Street, N.W. 
Washington, D. C. 
Plaintiffs 
vs. 
CATHOLIC UNIVERSITY OF AMERICA 
a body corporate 


620 Michigan Avenue, N. E. 
Washington, D. C. 


Defendant 


Civil Action No. 4002-'53 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


COMPLAINT FOR DAMAGES - NEGLIGENCE 
(Claiming damages for personal injuries. ) 
COUNT ONE | 


1. This is an action claiming damages for personal injuries 
brought by the plaintiff, Kathleen Burns, an adult citizen of the United 
States of America and a resident of the District of Columbia against the 
defendant, Catholic University of America, a body corporate, maintain- 
ing a college, a church known as The National Shrine of The Immaculate 
Conception and a religious gift shop located therein. The amount in con- 
troversy exceeds THREE THOUSAND DOLLARS ($3, 000.00), exclusive 
of costs. 
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2. Heretofore, on the 28th day of October, 1951, the plaintiff was 
an invitee of the defendant and was walking down the steps of the National 
Shrine of The Immaculate Conception which is owned, maintained and 
operated by the defendant, Catholic University of America, a body cor- 
porate, as a business guest of said defendant and was caused to be thrown 
to the floor. The plaintiff had been in the gift shop to make a purchase 
and was on her way to attend services in the shrine, when she was caused 

to fall down the steps onto the floor below the steps. The defend- 
ant maintained and operated the Catholic University, as an educational 
institution, the National Shrine of the Immaculate Conception, a church 
and a religious gift shop which is located within the said church and where 
religious medals, books and other merchandise was displayed and sold 
for profit. . The public was invited to patronize said store and church 
and college. 

3. The said fall was caused by reason of the carelessness and 
negligence of said defendant in maintaining the steps to be in an unsafe, 
defective and dangerous condition by permitting the metal stripping, at 
the edge of the steps to be loose and raised, and in negligently failing to 
either remove said stripping or to fasten it to the step proper, of which 
unsafe, defective and dangerous condition, defendant had notice and in 
otherwise failing to provide adequate and reasonable safeguards to pro- 
tect the plaintiff and other persons properly on said premises from fall- 
ing and being injured. 
| 4. The plaintiff, as a result of said defendant's carelessness and 
negligence suffered severe and permanent physical injuries including 
injury to her body, head, limbs, arms, face, eyes, teeth, back, right 
hip and right wrist; she was bruised, contused, lacerated and otherwise 


wounded about the body and her nervous system was severely shocked 
and permanently impaired. She has suffered and will continue to suffer 
severe physical pain and mental anguish. Plaintiff has been and will 
continue for a long period of time to be confined to bed and a wheelchair, 
crippled and incapacitated in the full performance of her household duties 
and social and religious activities as a wife and mother; all to her 
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damages in the sum of ONE HUNDRED AND FIFTY THOUSAND DOL- 
LARS ($150, 000. 00). 

WHEREFORE, plaintiff demands judgment against the defendant 
corporation in the sum of ONE HUNDRED AND FIFTY THOUSAND 
DOLLARS ($150, 000.00) besides costs of this action. 

221 COUNT TWO : 

1. This is an action brought by the plaintiff, George Burns, as 
husband of the plaintiff Kathleen Burns, for loss of companionship, ser- 
vices, aid, society, comfort and consortium and for medical expenses 
incurred due to her injuries received, against the defendant, Catholic 
University of America, a body corporate. The amount in controversy 
exceeds THREE THOUSAND DOLLARS ($3, 000.00), exclusive of costs. 

2. The plaintiff incorporates by reference all of the allegations of 
paragraphs 2, 3 and 4 of the First Count of the Complaint and therefore 
makes the same a part hereof as though fully recited at length herein. 

3. As a result of the aforesaid carelessness and negligence of the 
defendant, the said plaintiff's wife, Kathleen Burns, has been seriously 
and permanently injured and has been and will, in the future be unable to 
perform her duties as a housewife. Her husband, the plaintiff George 
Burns, has incurred and will in the future continue to incur large expenses 
for medical and surgical treatment, x-rays, nursing care and treatment, 
hospitalization, medicines, medical supplies and other expenses in an 
endeavor to have his wife cured and relieved of her physical injuries and 
nervous shock and other injuries. He has incurred, : and will in the future 
incur additional household expenses for the employment of domestic help 
to perform his wife's household duties. He has and will in the future in- 
cur additional food expenses and miscellaneous bills. He has lost, and 
will in the future continue to lose, the society, companionship, aid, com- 
fort, services and consortium of his wife; all to the damage of the 
plaintiff in the sum of FIFTY THOUSAND DOLLARS ($50, 000.00) besides 
costs of this action. 

WHEREFORE, plaintiff George Burns demands Suede of the 
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defendant in the sum of FIFTY THOUSAND DOLLARS ($50, 000.00) plus 
costs of this action. 
/s/ Dorsey K. Offutt 


Attorney for the Plaintiffs 
927 - 15th Street, N. W. 
Washington, D. C. 


DEMAND FOR A JURY TRIAL 


The plaintiffs both demand a jury trial of the issues in this 


cause. 


/s/ Dorsey K. Offutt 
Attorney for Plaintiffs. 


[ Filed Sep. 28, 1953] 
ANSWER TO COMPLAINT 
FIRST DEFENSE 


The defendant admits the citizenship and residence of the female 
plaintiff, it admits that it is a corporation and that it maintains a college; 
it admits that the amount of this controversy is in excess of $3, 000. 00; 


it admits that the female plaintiff was at the National Shrine of The Im- 


maculate Conception, on the date alleged but it is without knowledge or 


information as to the reason for her visit; it admits that it is an educational 


institution; it is without knowledge or belief sufficient to either admit or 


deny the allegations with respect to the female plaintiff's accident, or to 


plaintiffs' personal injuries or financial losses; it denies each and every 
other allegation of negligence contained in the complaint; it denies each 
and every other allegation contained in the complaint. 

SECOND DEFENSE 


Further answering the complaint this defendant states that the acci- 
dent of which plaintiffs complain was contributed to by the female plain- 
tiff's own negligence. 


GALIHER & STEWART 

By /s/ R. W. Galiher 

636 Woodward Bldg. 
(CERTIFICATE OF SERVICE) Attorneys for Defendant 
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[ Filed Feb. 10, 1956] 
AMENDED COMPLAINT FOR DAMAGES-NEGLIGENCE 
(Claiming damages for personal injuries) 
COUNT ONE 


1. This is an action claiming damages for personal injuries brought 
by the plaintiff, Kathleen Burns, an adult citizen of the United States of 
America and a resident of the District of Columbia, against the defend- 
ants, Catholic University of America and the National Shrine of the Im- 
maculate Conception, both body corporates, individually and jointly, 
maintaining a college, a church and a religious gift shop located therein. 
The amount in controversy exceeds THREE THOUSAND DOLLARS 
($3, 000.00) exclusive of costs. 

2. Heretofore, on the 28th day of October, 1951, the plaintiff was 
an invitee of the defendants and was walking down the steps of The National 
Shrine of the Immaculate Conception, which is owned, maintained and 
operated by the defendants, acting individually and in a joint venture, 
and while plaintiff was a business guest of said defendants she was caused 
to be thrown to the floor. The plaintiff had been in the gift shop to make 

a purchase and was on her way to attend services in the Shrine, 
when she was caused to fall down the steps onto the floor below the 
steps. The defendants, individually and jointly, maintained and operated 
the Catholic University, as an educational institution, The National 
Shrine of the Immaculate Conception, a church, and a religious gift shop 
which is located within the said church and where religious medals, books 
and other merchandise were displayed and sold for profit. The public 
was invited to patronize said store and church and college. 

3. The said fall was caused by reason of the carelessness and 
negligence of said defendants in maintaining the steps in an unsafe, de- 
fective and dangerous condition by permitting the metal stripping, at the 
edge of the steps to be loose and raised, and in negligently failing to 
either remove said stripping or to fasten it to the step proper, of which 
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unsafe, defective and dangerous condition defendants had notice, and in 
otherwise failing to provide adequate and reasonable safeguards to pro- 
tect the plaintiff and other persons properly on said premises from fall- 
ing and being injured. 

4. The plaintiff, as a result of said defendants' carelessness and 
negligence suffered severe and permanent physical injuries including 
injury to her body, head, limbs, arms, face, eyes, teeth, back, right 
hip and right wrist; she was bruised, contused, lacerated and otherwise 
wounded about the body and her nervous system was severely shocked and 
permanently impaired. She has suffered and will continue to suffer se- 
vere physical pain and mental anguish. Plaintiff has been and will con- 
tinue for a long period of time to be crippled and incapacitated in the full 
performance of her household duties and social and religious activities 
as a wife and mother; all to her damage in the sum of ONE HUNDRED 
FIFTY THOUSAND DOLLARS ($150, 000.00). 

WHEREFORE, plaintiff demands judgment against the defendants 


and each of them in the sum of ONE HUNDRED FIFTY THOUSAND 
DOLLARS ($150, 000.00) besides costs of this action. 


COUNT TWO 


1. This is an action brought by the plaintiff, George Burns, as 
husband of the plaintiff, Kathleen Burns, for loss of companionship, 
services, aid, society, comfort and consortium and for medical ex- 
penses incurred due to her injuries received, against the defendants, 
individually and jointly. The amount in controversy exceeds THREE 
THOUSAND DOLLARS ($3, 000.00) exclusive of costs. 

2. The plaintiff incorporates by reference all of the allegations 
of paragraphs 2, 3 and 4 of Count One of the Amended Complaint and 
therefore makes the same a part hereof as though fully recited at length 
herein. 

) 3. Asa result of the aforesaid carelessness and negligence of the 
defendants, the said plaintiff's wife, Kathleen Burns, has been seriously 
and permanently injured and has been and will in the future be unable to 
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perform her duties as a housewife. Her husband, the plaintiff George 
Burns, has incurred and will in the future continue to incur large expenses 


for medical and surgical treatment, x-rays, nursing care and treat- 
ment, hospitalization, medicines, medical supplies and other expenses 

in an endeavor to have his wife cured and relieved of her physical injuries 
and nervous shock and other injuries. He has incurred, and will in the 
future incur additional household expenses for the employment of domestic 
help to perform his wife's household duties. He has and will in the future 
incur additional food expenses and miscellaneous bills. He has lost, and 
will in the future continue to lose, the society, companionship, aid, com- 
fort, services and consortium of his wife; all to the damage of the plaintiff 
in the sum of FIFTY THOUSAND DOLLARS ($50, 000. 00) besides costs of 
this action. : 

WHEREFORE, plaintiff George Burns demands judgment of the 
defendants and each of them in the sum of FIFTY THOUSAND DOLLARS 
($50, 000. 00) besides costs of this action. | 

Jury trial demanded. /s/ Dorsey K. Offutt 


/s/ Dorsey K. Offutt Attorney for Plaintiffs 
745 Washington Building 
Washington, D. C. 


(CERTIFICATE OF SERVICE) 


[ Filed May 29, 1956] | 
* * 2* * * * 


PLAINTIFFS' PRETRIAL STATEMENT 


FACTUAL STATEMENT On October 28, 1951, plaintiff 
Kathleen Burns, was an invitee of the Catholic University of America 
and The National Shrine of the Immaculate Conception, which she 
was attending for religious worship and also for the purchase of 


some religious article in the religious gift shop located within the 
Shrine. The University, by long standing arrangement with the 
Shrine, undertook the inspection, repair and maintenance of the 


1 
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steps involved in this case as well as the entire Shrine. Plaintiff, 
Kathleen Burns, suffered serious and permanent injuries when she 
was caused to fall down the steps and onto the floor, because of the 
carelessness and negligence of the defendants in permitting the 
steps to be in a dangerous, defective and unsafe condition. Plain- 
tiff further contends that the University and the Shrine were en- 
gaged jointly and/or individually in sponsoring, operating, owning 
and maintaining the Shrine. 

Plaintiff, George E. Burns, sues for loss of consortium, 
services, aid, society, comfort, and for medical and other ex- 
penses and loss of earnings incurred as a result of the injuries to 
his wife. 

ACTS OF NEGLIGENCE: The plaintiffs charge the de- 
fendants with the following acts of negligence: (1) Failure to properly 
inspect, maintain and repair the steps where the plaintiff wife fell, 
(2) negligence in allowing the steps to become and remain in a dan- 
gerous and unsafe condition and (3) negligence in allowing the nosing 
or stripping on the steps to become loose and remain in an unsafe 
and dangerous condition and (4) failure to provide adequate hand 
rails, (5) failure to properly secure and fasten the nosing or strip- 
ping to the steps. 

INJURIES TO PLAINTIFF WIFE: Severe physical injuries, mental 
anguish and nervous shock, headaches, nausea, bleeding, fractured 
femur (hip) fractured radius (wrist), large contusion and hematoma 
about the right eye, laceration over right eye, severe injury to the 
back, multiple injuries to the inside of the mouth and teeth, multiple 
bruises, lacerations, swelling and discoloration about the head, 
body and limbs, dentures embedded in the gums, and plaintiff wife 

| was otherwise injured. 

230 PERMANENT INJURIES TO PLAINTIFF WIFE: Permanent injury to 
right wrist with disfigurement and limitation of motion, permanent 
injury to right hip, with disfigurement and limitation of motion, 
scar over right eye, loss of several teeth, headaches, extreme 
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nervousness and depression, mental anguish, physical pain and 
suffering. ! 

INJURIES TO PLAINTIFF HUSBAND: _Loss of companionship, ser- 
vices, love, advice and consortium. : 

SPECIAL DAMAGES: ! 
MEDICAL: | 
Providence Hospital $ : 525.00 
Dr. Paul J. O'Donnell 523.00 
Dr. A. J. Connelly 1, 080.00 
Mayflower Optical Co. | . 00 
Henry Ness (dentist) ! .00 
Hunter Laboratory | .00 
Groover, Christie & Merritt | . 00 
Drs. Caylor, Leibell & Allman ! .00 
Private nurses : .29 
Ambulances 45.00 


Medicines, medications, special diet, 
medical supplies, etc. | 685.27 $3,437.52 


MISCELLANEOUS: ! 
Maid and Laundry $2, 275.00 
Clothing ruined in accident | 25.00 $2,300.00 


TRANSPORTATION: : 
To and from hospital (husband) : 191.30 


LOSS OF EARNINGS (Husband) | 
Employed at Department of Defense | 1,377.98 


STIPULATIONS: (Subject to materiality and relevancy) 
Plaintiff will be permitted to take the oral depositions of the 
following persons prior to trial: Francis X. Fogarty, Msgr. 
O'Connor, Sister Mary Ulrica, C.D.P. and Sister Mary Ellen, 
C.D. P. and Father Magner, if they so desire. 
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to and six months after October 28,-195T, referred to by Father 


/s/ Dorsey K. Offutt 
Attorney for Plaintiffs 


** KK * 


(CERTIFICATE OF SERVICE) 


[Filed May 29, 1956] 
oe pd x * * * 


PRETRIAL STATEMENT OF DEFENDANT CATHOLIC 
UNIVERSITY OF AMERICA 


The defendant denies that it owned or maintained The National 
Shrine of The Immaculate Conception where plaintiff's accident occurred; 
it denies that there is any connection between the Catholic University of 
America and The National Shrine of The Immaculate Conception and 
asserts that each is a separate corporation. Certain maintenance or re- 
pair work inside The National Shrine of The Immaculate Conception is 
done by Catholic University of America personnel when a request is made 
to defendant's Maintenance Department by the internal staff of The Shrine 
of The Immaculate Conception. The personnel of this defendant are not 
connected in any way with The National Shrine of The Immaculate Con- 
ception. If maintenance or repair work is done inside of the Shrine, a 
charge is made by this defendant. 

STIPULATIONS: 

1. This defendant requests the plaintiffs stipulate on the admissi- 
bility of certain photographs previously delivered to counsel representing 
the plaintiffs. 
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In the event permanent injury is claimed, this defendant requests 
permission to have a physical examination. 

This defendant further requests plaintiffs to furnish the names and 
addresses of all persons known to the plaintiffs or to their counsel who 
witnessed the accident or who were on the scene immediately thereafter 
or on the day of the occurrence. Also, names and addresses of all per- 
sons who examined the stairway where the female plaintiff allegedly fell 
prior to the accident, on the day of the accident or maaan one month fol- 
lowing the accident. 

GALIHER & STEWART 
BY /s/ Richard W. Galiher 


Attorneys for the Defendant, 
Catholic University of America 
820 Woodward Building 


(CERTIFICATE OF SERVICE) 


[ Filed Oct. 24, 1956] 
PRETRIAL PROCEEDINGS 


STATEMENT OF NATURE OF CASE: 


Pretrial statements of Pltf., of Deft. Catholic University and of 
deft. The National Shrine of the Immaculate Conception are approved 
| 
as submitted by the pretrial court. 


Pltf. is granted permission to take oral depositions of Francis X. 
Fogarty, Msgr. O'Connor, Sister Mary Ulrica, C.D. P. and Sister Mary 
Ellen, C.D. P. and Father Magner provided taking same does not inter- 
fere with commencement of trial. This permission is geranted over ob- 
jection of counsel for Defts. 

Deft. National Shrine is granted permission to have medical exami- 
nation of female pltf., provided it does not delay trial. 

Counsel for Pltf. will furnish to counsel for defts. names and ad- 
dresses of all persons known to pltfs. and to him, who witnessed the 
accident or who were at the scene immediately thereafter, including, but 
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not limited to, persons who examined the stairway where female pltf. 
allegedly fell, and including those who have knowledge of the condition 
of the stairs before the occurrence of the accident. 

Photographs, initialed by the pretrial court, may be admitted at 
trial without formal proof, subject to relevancy and materiality. 

Counsel for deft. Catholic University is also granted permission 
to have physical examination of pltf. provided same does not delay trial. 

If available, the original letter of notification from Defts. to 
concerning the accident to the insurance carrier will be supplied to 
counsel for Pltf. within 10 days from date hereof and same is over objec- 
tions of counsel for Defts. 

234 Dated 10/24, 1956. | /s/ James R. Kirkland 
Pretrial Justice. 

REMARKS of Pretrial Justice for consideration of Trial Justice: 
Attorneys authorized to act: 

/s/ Dorsey K. Offutt 

Plaintiff. 
/s/ Wm. J. Donnelly 
Defendant. 
/s/ (Wlegible) 
Attorney for defendant The Natl. Shrine of Immaculate Con- 

ception. 


[ Filed Mar. 15, 1957] 
* 3 ot * * 


ORDER DISMISSING AMENDED COMPLAINT AS 
TO DEFENDANT, THE NATIONAL SHRINE OF 
THE IMMACULATE CONCEPTION, a body corporate 


This cause having come on for trial, and upon consideration of oral 
motion of counsel for the defendant, The National Shrine of the Immacu- 
late Conception, a body corporate, to dismiss the amended complaint as 
to aforesaid defendant upon the defenses asserted in the First and Third 
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Defenses of its answer, filed herein, and after argument of counsel in 
open court, it is, this 15th day of March, 1957, : 

ORDERED, that said motion be, and the same hereby is, granted, 
and that the amended complaint herein be, and the same hereby is, dis- 
missed, with prejudice, as to the defendant, The National Shrine of the 
Immaculate Conception, a body corporate, with costs. 


BY THE COURT, | 
/s/ Joseph C. McGarraghy 


Judge 
* * 2 * [> * 
[ Filed May 27, 1957] , 
* * * 2 ox * 


VERDICT AND JUDGMENT 


This cause having come on for hearing on the 21 st day of May, 1957, 
before the Court and a jury of good and lawful persons of this district, to 
wit: : 

Minnie Derkay Donald R. Phillips 


Ordway S. Swennes Jean C. Mihue 

Ann B. McKean Colbert A. Williams 
Edgar W. Woolard Edward C. Hampton 
Lura S. Leonberger Grover C. ! Rhyoms 
Delores S. Harris Edward S.| Hedrich 


who, after having been duly sworn to well and truly try the issues between 
Kathleen Burns and George C. Burns, plaintiffs, and Catholic University 
of America, defendant and after this cause is heard and given to the jury 
in charge, they upon their oath say this 27th day of May, 1957, that they 
find for the defendant against said plaintiffs, by direction of the Court. 


| 
Wherefore, it is adjudged that said plaintiffs take nothing by this 
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action, that said defendant go hence without day, be for nothing held and 
recover of plaintiffs his costs of defense. 


Harry M. Hull, Clerk 

By /s/ Irene B. Burroughs 

By direction of Deputy Clerk 
Judge Alexander Holtzoff 


[ Filed Jun. 6, 1957] 
* * * * * * 


MOTION OF PLAINTIFFS KATHLEEN BURNS AND GEORGE 
BURNS FOR A NEW TRIAL AS TO CATHOLIC UNIVERSITY 
OF AMERICA AND TO SET ASIDE AN ORDER DISMISSING 
THE ACTION AS TO THE NATIONAL SHRINE OF THE IM- 
MACULATE CONCEPTION. 


x oe * 


[ Filed Jun. 20, 1957] 
* * sd oe * 


ORDER OVERRULING MOTION FOR NEW TRIAL 
* * * * 


[ Filed June. 24, 1957] 


* 


ORDER DENYING MOTION OF PLAINTIFFS KATHLEEN 
BURNS AND GEORGE BURNS FOR A NEW TRIAL AS TO 
CATHOLIC UNIVERSITY OF AMERICA AND TO SET 
ASIDE AN ORDER DISMISSING THE ACTION AS TO THE 
NATIONAL SHRINE OF THE IMMACULATE CONCEPTION. 





[ Filed Jun. 28, 1957] 


NOTICE OF APPEAL 


Notice is hereby given this 26th. day of June, 1957 , that Kathleen 
L. Burns, and George E. Burns, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 27th. day of May, 1957, in favor of defendant, 
Catholic University of America, a body corporate, against said Kathleen 
L. Burns, and George E. Burns, being a verdict and judgment in favor 
of defendant by direction of the Court, | 
/s/ Dorsey K. Offutt 


Attorney for Plaintiffs, 
Kathleen L.' Burns, and, 
George E. Burns. 


* KK * 


(CERTIFICATE OF SERVICE) 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


[ Filed Aug. 6, 1957] 
* a 7 * 
JAMES A. MAGNER | 
was called as a witness by and on behalf of the plaintiffs, and, being 
first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. OFFUTT: 

Q. Father Magner, will you state your full name, please. A. Rev- 
erend James A. Magner. : 

ae * * * * * 

Q. Father Magner, will you tell us: You are connected with the 
Catholic University of America? A. Yes, sir. 7 

Q. In what capacity are you connected with the Catholic University 
of America? What is your position there? A. Iam the procurator and 
the assistant secretary-treasurer. 

Q. How long have you been in that capacity there? A. Since Sep- 
tember 1940. | 

Q. Just what is the position of procurator: is i like a general 
manager? A. Procurator indicates general business manager. 

Q. As procurator of Catholic University, of the things which come 
in your department--maybe I don't state that right. Will you tell us just 
what your duties are in that connection? A. I handle as procurator all 
matters dealing with physical plant and operation. ! 

Q. Would that include the maintenance of various buildings and 
grounds throughout the Catholic University grounds? iA. Yes, sir. 

Q. How long have you been with Catholic University in that capac- 
ity? A. Since September 1940. : 

Is that continuous? A. Yes, sir. 
During that time you have seen it grow quite a bit, have you 
Yes. 
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* * * * * * 

Q. Would you tell us generally what the student body is? Let's 
take it as of 1951, the time of this accident. A. 1951 I should think 
the total student population would be around 3700. 

Q. Can you tell us approximately the size of the grounds within 
the Catholic University grounds? A. The total area, all properties be- 
longing to the University, is 145 acres. The amount actually within the 
central campus is about 45. 

Q. Do you have a stadium there also? A. We do. 

Q. Will you tell us approximately how many buildings you have? 
A. We have approximately 25. 

Q. Was that true in 1951? I am trying to limit it to that. A. Yes. 
| Q. The National Shrine of the Immaculate Conception: is that lo- 
cated within the limits of the Catholic University grounds; in other words 


is it on the grounds? A. No, sir; it is contiguous, or immediately ad- 


joining the grounds. 

Q. Is there a wall surrounding the Catholic University grounds? 
A. A wall? 
| Q. Yes, sir. A. No, sir. 

Q. Is there any enclosure, wall, fence or anything of that kind? 
A. There is a hedge at one side. Q. Is there a stone wall on Michi- 
gan Avenue? A. No, sir. 

Q. Having in mind 1951, prior to that time, was the Catholic Uni- 
versity, was the National Shrine within the confines of the Catholic Uni- 
versity grounds? A. The National Shrine of the Immaculate Conception 
was not only within but was a part of the University prior to December 8, 
1948, when it became a separate corporation. 

Q. When it became a separate corporation, the National Shrine, 
prior to that time was the land on which the National Shrine located in 
1951, October, part of the Catholic University property? A. Prior to 
1948, December 8, it belonged to the University. 

Q. In 1948, -- that is when the National Shrine became a corpora- 
tion? A. Yes, sir. 
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Q. And since that time, since it became incorporated in 1948, do 
you have a position in connection with the National Shrine of the Immacu- 
late Conception? A. Yes, sir, I do. | 

Q. What is that position? A. My position there is the same desig- 
nation as that in the University. Iam designated as the Assistant Secre- 
tary-Treasurer and I also handle, up to this time at least, the general 
business management. 

Q. In other words, you have the same duties as procurator as you 
have in the Catholic University? A. The duties are parallel, yes, sir. 

Q. Before the National Shrine was incorporated, there was just 
one procurator, of course? A. Correct. 

Q. Where were your offices before 1948 soa the Shrine was in- 
corporated? A. At that time they were in what is called the Adminis- 
tration Building on the University campus. | 

Q. In 1951, October, to be exact; October 28 is the date of this 
occurrence that we are trying this case about--were your offices still 


in the Administration Building on the campus? A. Yes, sir. 

Q. So, am I correct in stating that you were the procurator in 
October, October 28, 1951, both of the Shrine and the Catholic Univer- 
sity, and occupied the same offices in the same Administration Building 


on Catholic University campus? A. That is correct. 

Q. When the Catholic University deeded to the National Shrine 
the land on which it is situated, in 1948; that is when it was deeded to 
it? A. Yes. 

Q. Was there any financial consideration ore it, any money passing? 
A. No, sir. 

Q. Now, am I correct that the building that the Shrine used before 
that time was Salve Regina Building? A. The Salve Regina Building 
was detached at about a distance of about two blocks from the National 
Shrine and at one time was used as an office building for the Shrine 
but for many years, even prior to 1948, it had been converted for class- 
room purposes of the University, and no longer used by the Shrine. 

Q. And the title to the Salve Regina Building was in the name of 
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Catholic University? A. Yes. 

Q. And stillis? A. Yes, sir. 

Q. Was one of the considerations for the conveying of title that is 
stated in the deed that the Shrine agreed not to press any further claim 
as to the ownership for use of the Salve Regina Building? A. Yes, sir. 

Q. So far as the title to the building is concerned, the Catholic 
University owned the Salve Regina Building, which the National Shrine 
was then occupying and using? A. Yes, sir. 

Q. There was no consideration so far as any financial considera- 
tion was concerned, that the Shrine could claim in view of the fact they 


were just permitted to use it; that is right, isn't it? A. That is right. 


Can you tell us--I hope you remember this--just give us your 
best recollection on it--when the National Shrine was first begun, the 
construction? A. It was begun around 1925, 1926. 

Q. Iam thinking now of 1951. Was there any construction going 
on at that time, or had it stopped, at a standstill at that time? A. There 
was no construction at that time. 

Q. Can you tell us in your best recollection when the actual con- 
struction of the building had ceased prior to October 28, 1951? A. I 


‘should think it had ceased around 1935, or perhaps earlier. 


THE COURT: 1935? 

THE WITNESS: 1935. I came to the University in 1940 and it had 
ceased about five years prior to that time. 

BY MR. OFFUTT: 

Q. When the corporation was first set up, the property was marked 
off into two sections, was it not? That is, the property which was later 
deeded. A. Yes, sir. 

Q. The first portion that was deeded to the corporation, the Na- 
tional Shrine of the Immaculate Conception, was the actual ground occu- 
pied by the Shrine, plus a little overage which would provide for the land- 
scaping and the approaches? A. Yes, sir. 

Q. And then, that was because they didn't know precisely what 
form the roadway and walks in the general area would take at that time? 
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A. That is considering the area in front of the Shrine and up to Michigan 


Avenue. 
* * * * Ia * 


Q. There did come a time that the approaches to the National 
Shrine after the first portion of the ground was deeded by the Cath- 
olic University to the National Shrine, there did come a time when they 


did, that is, it was planned, the roadway and the approaches and the 
various landscaping which is going on now; is that right? A. There was 
no change in the roadway to the Shrine until 1954. | 

* * * * * * 

Q. Father Magner, when the Shrine was first commenced, the 
construction, I believe you said in 1925 or '26, somewhere in there-- 
A. Yes. I have made further inquiry and while there were different 
phases, apparently the cornerstone was laid in 1931, and the full progress 
of construction began after that date. 

Q. That was planned as an adjunct of the Catholic University for 
the use of the students who were attending the university at the outset? 
A. No, sir. I think not. It was planned asa national monument and church 
in honor of the Blessed Virgin, not exclusively for the university. That is 
why it was called the National Shrine. 

Q. You said not exclusively. But it was ad of the program to be 
used by the student body at the Catholic University? A. As an adjunct, 

yes, sir. It would be available to them. : 

Q. And to be a national shrine, as the name indicates. A. Correct. 

* * * * * * 

Q. And in connection with the adjunct of the university, it was to 
be used, one of the programs was to advance the religious education of 
the student body? A. I wouldn't say it was necessarily to advance their 
religious education. It would be available for their religious develop- 
ment. : 

Q. That is what they set forth in the book that was published by 
the Salve Regina in 1927, wasn't it? A. That is a technical question. 
It all depends upon what you mean by education. ! 
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Q. This is page 14 of that bOok. That is the book that was pub- 
lished? A. Yes, sir. 

Q. The. National Shrine of the Immaculate Conception, 1917-1927, 

to advance the religious education of our student body. Previously 
services were held in the various chapels, no one being large enough to 
permit a joint gathering. A. Yes. Iwill try to be correct. I would 
normally understand education as a formal course of instruction. There- 


fore I might question somewhat the exactness of that term and I would 


prefer to use "development". 

Q. There are a great many of the Catholic organizations in the 
city of Washington who use that shrine? A. Yes, sir. 

Q. Am I correct in that that the Trinity College, the Apostolic 
Mission House, the Marist College, the Holy Cross College, the College 
of the Holy Name, Marist Seminary, St. Johns College, Polish College, 
College of St. Paul the Apostle, 

Georgetown University, Gonzaga College, Holy Cross College, and 
several other religious organizations, are located contiguous and close 
by this National Shrine of the Immaculate Conception? A. Yes, sir. 

Q. Could you give us some idea of how many people since--I want 
to first ask you: 

Now, the steps that were there in 1947 were wooden steps; that is, 
the steps that go down from the entrance into Cathedral portion of the 

Shrine? A. They are actually concrete steps covered with wood 
and the wood is covered with other surfaces to make them suitable for 
normal traffic. 

Q. When were the wooden coverings, when were they first installed, 
to your best recollection? A. It is difficult for me to say. In 1940 when 
I arrived I don't recall whether there was wood or whether it was the un- 
exposed or rather the exposed concrete but I do know at that time we 

took special pains to make them as safe as possible and as convenient 
as possible for traffic into the Shrine. 

Q. There was a time when you covered it with wooden steps? 

A. They were covered with wood at one time. Exactly what year I don't 
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19 
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recall. 

Q. In April of 1947 were the steps covered with linoleum, do you 
know? A. Yes; they were. 

Q. Do you know the name of the company that did that? A. Accord- 
ing to our recollection the Standard. Floors put in a special installation in 
November of 1947. | 

Q. Do you have available so that it could be obtained for us to see 
the specifications of those steps at that time? A. I assume that we do, 
yes. : 

Q. And the covering that was puton? A. I woaid think so. 

Q. Was that a linoleum type of covering? A. It was linoleum type. 
Q. Was the edge of the steps or nosing of the steps, sometimes 
called flashing, a metal piece, this was the edge of the step, of white 
colored or white type metal? A. It was metal type of nosing; yes. 

Q. Do you recall whether that nosing was secured by screws? 

A. It was. 

Q. At that time the National Shrine had not been incorporated is 
that correct? A. That is correct. 

Q. So that the installation of the steps and the Ss of the wooden 
steps before--when I say installation of the steps, the covering being in- 
stalled upon those steps, linoleum with metal flashing or nosing, or 
stripping, that was done by the Catholic University? A. The: is correct, 

Q. And the bill was paid by the Catholic University? A. Right. 

Q. Those funds for the bill, that paid for the steps, where are 
those funds obtained, any particular source? A. Yes, sir. They are 
obtained from various sources and from the beginning I might point out 
that the funds are both for income--expenses of the National Shrine were 

kept segregated and the funds from income were derived from gifts, 
bequests, donations, in some instances from esc which were 
taken up at the Sunday masses. | 

Q. Are you talking about, now, prior to '48? A. Yes, sir. 

Q. And they were Kept separate then as to the National Shrine? 

A. As to the accounting. 
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Q. That was merely a matter of bookkeeping, interoffice bookkeep- 
ing, was it not? <A. At that time; yes, sir. 
Q. To put the office that you head--I mean as the procurator-- 
that is really the business office of the Catholic University, isn't it? 
A. That is right. 
THE COURT: Iam not sure that I followed your answer. Since 


1948 does the money for the expenses of the Shrine go through the Uni- 


versity as a conduit or is it collected and turned over directly to the 
Shrine by the persons who collect the money? A. No, Your Honor. The 
money which comes in for the Shrine, whether--no matter how it is col- 
lected, comes to me as assisti:t trecsurer. —.. 

THE COURT: Assistant treasurer of what? 

THE WITNESS: The National Shrine. 

THE COURT: It doesn't go through the bank account of the Uni- 


versity, does it? 


THE WITNESS: Yes, Your Honor. It comes in this way: The 
university personnel have been engaged with me as Assistant Treasurer 
of the Shrine to handle the details of accounting. What we do, what I 
do, rather, as Assistant Treasurer, I respond and acknowledge all gifts 
and bequests as Assistant Treasurer of the Shrine. However, I do use 
my personnel to do the accounting procedure and these accounts then are 
set up in the name of the Shrine so that the Shrine is the beneficiary and 
all amounts are received and paid out in its name. 

THE COURT: WhatIam really trying to ascertain is this: I under- 
stood you to say, and I want to be corrected if I misunderstood you, that 


donations or offerings are collected in the churches for the use of the 


- Shrine. 


THE WITNESS: Yes, sir. 

THE COURT: Is that money transmitted to the Catholic University 
and then turned over by the Catholic University to the Shrine or is it 
transmitted directly to the Shrine in the first instance? 

THE WITNESS: Your Honor, the amounts which are received in 
Sunday collections, for example, are transmitted by the Director of the 
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Shrine to me as Assistant Treasurer of the Shrine. | 

THE COURT: In other words, the money doesn't first go to Cath- 
olic University and then turned over to you? : 

THE WITNESS: No. : 

THE COURT: The various parishes transmit it directly to the 
Shrine, do they? | 

THE WITNESS: Your Honor, it occurs in two ways. On the Sunday 
collections, of course that is a box collection which the people put in in 
cash. In the other collections which are for the upkeep, maintenance and 
building of the Shrine, those are transmitted directly to the Shrine as 
such. They may be directed to one of the bishops who is the chairman of 
the building committee for the Shrine or they may be transmitted to me as 
Assistant Treasurer of the Shrine, but they are not in any sense trans- 
mitted to the University. i 

THE COURT: What about the money dropped in the boxes you 
spoke of? 

THE WITNESS: That is collected through the office of the Direc- 
tor and transmitted to me as Assistant Treasurer for the Shrine. 

THE COURT: So that none of that money POSSE through the Cath- 
Olic University bank account, does it? : 

THE WITNESS: Notin the first instance. In - second instance, 
it may pass into our accounts as a matter of convenience and then it is 
segregated as belonging to the Shrine or belonging to the University. 

| 
aK * * * * K 
BY MR. OFFUTT: 

Q. Actually, it is not a stock corporation, neither one of these 
corporations? A. No. May [help clarify that? 

Q. Yes. A. These are two separate corporations. The funds 
which come in for the Shrine may not be used in any | sense of the word 


by the University, any more than those received ae the University may be 


used by the Shrine. 
As a matter of fact, the business operation such as bookkeeping and 
that kind of thing could be done by an entirely different organization. It 
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is entirely a matter of convenience to have the work done, let us say, by 
the same man as the Assistant Treasurer for the University and for the 
Shrine and a matter of convenience entirely to have those who are en- 
gaged primarily as bookkeepers for the University also do this work for 
the Shrine. So it is a matter of convenience entirely, and perhaps at 
some other time they might decide, "Well, we have grown enough. 

We may use entirely different personnel."’ But the procedures, responsi- 
bilities and the accountabilities are quite distinct. 

| Q. AmIcorrect, did you say that the bishops of the country were 
on the directorate of the two corporations? A. Yes, sir. As a matter 
of fact, the bishops of the country have different interests in this connec- 
tion; one towards the university, which is one matter; and the other 
towards the Shrine. 

| But again partly because of the evolution of this and partly be- 
cause of convenience, the board of trustees for the Shrine is the same 


personnel as the board of trustees for the University. So, when they 


meet, the University Board of Trustees meets first, and then they dis- 
solve their meeting and for points of convenience they proceed to the busi- 
ness of the Shrine. 

Q. They meet in the same room when they meet? A. Yes, sir. 

Q. And where is that, the Administration Building? A. Up to this 
time it has been in Curley Hall at the University. 

Q. In one of the buildings? A. Yes. 

ae * ae a 3K x 

Q. When these collections are taken up, they are taken up through- 
out the country at times; isn't that right? A. Yes, sir. 

Q. The collections are taken jointly for the Catholic University 
and the National Shrine of the Immaculate Conception; isn't that right? 
A. May I qualify that? 

Q. Yes. A. To give you a correct answer? 

Q. Yes. A. Two kinds of collections are taken up throughout the 

country on a diocesan basis. One is for the University and the 
other is for the Shrine. They are taken up ostensibly at different times 
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and for entirely different purposes. | 

It may be that in some diocese for a point of convenience they 
might takeup collections at one and the same time, and divide them ar- 
bitrarily themselves. But when they send them in they indicate this is for 
the University and this much for the Shrine. Generally, however, the 
collections are received entirely at different times and without reference 
one to the other. | 

Q. This does happen, does it not, that a collection will come in 
which is designated Catholic University and the National Shrine. A. Not 
unless it is also indicated that so much of that is for the University and 
so much for the Shrine. There have been one or two cases in which the 
bishop has sent it in that form, designating, however, that of this amount 
that so much is to be given toward the Shrine and so much towards the 
University. : 

Q. And haven't there been bequests made in wills where they leave 
it to the Catholic University and the National Shrine, | just without separ- 
ating them? 

MR. GALIHER: I object. 

THE COURT: Iam going to allow counsel to develop the matter. 
Objection overruled. 

THE WITNESS: In that connection we receive bequests in two 
forms, relative to your question. A person might leave in his will some- 
thing to the University and to the Shrine but he would designate under 


Item 1, for example, for the National Shrine of the — Concep- 


tion. 

Under Item 2 he would designate ''For the Catholic University of 
America"'--which are quite distinct. 

In some cases, particularly in years prior to es individuals 

w ould say "I leave this to the Catholic University of America for the use 
of the National Shrine of the Immaculate Conception. " As I indicated 
before, that means that money goes to the National Shrine of the Immacu- 
late Conception and not to the purposes of the University. 
BY MR. OFFUTT: 
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Q. Does that money go directly to the National Shrine without 
being handled through the Catholic University channels at any time ? 

A. Sometimes mail of that kind is directed "National Shrine of the Im- 
maculate Conception", in which case it goes directly to the National 
Shrine. In some cases it might come to the Catholic University of Am- 
erica, in which case it would now be called to my attention as Assistant 

Treasurer for the Shrine. 

Q. Suppose I sent a contribution in, or donation in, and I designated 
it tothe Catholic University and the National Shrine of the Immaculate Con- 
ception, would you refuse it? A. I would write to you and ask what you 
mean, and how much you wish to give to each. Otherwise I could not 
enter it on our books. 

Q. When the various dioceses throughout the country make these 
efforts to obtain contributions as you have indicated, is that done through 
any connection with the Catholic University or the National Shrine? Does 
any word go out or any contact between the two occur? A. Are you speak- 


_ ing now of contributions for the Shrine or for the University, or for both? 


Q. Ithought you said they go out at different times for both and in 
some dioceses they conduct, for matter of convenience, both at the same 
time? A. In the matter of collections or solicitation of funds for the 
University, that is done by the rector of the University. 

In the matter of the solicitation of funds for the Shrine that is done 
as a rule by the Chairman of the Board of Trustees of the Shrine. The 

rector of the University has nothing to do with it. 

Q. You in your office as proctor have nothing to do with it? A. As 
Assistant Treasurer IEmight assist in drawing up figures, might assist in 
drawing up a letter. The letter goes out, however, over the signature 
of the Chairman of the Board of Trustees. 

Q. Suppose in that instance the Catholic University is sending out 


at their request, in connection with the donations which they hope and 


usually are received, given and received, do you act entirely then as the 
Assistant Treasurer of the Catholic University? A. Yes. 
Q. Do you sign papers as such? A. Yes, sir. 
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Q. You have separate stationery and designation? A. Yes, sir. 


There have been some occasions in case there is a question where the 
matter has been directed relative to the Shrine to the Catholic University. 
On some such occasions I have used the Catholic University of America 
stationery but indicated at the top, "Re the National Shrine of the Immacu- 
late Conception." : 
MR. OFFUTT: Would you mark this Plaintiff's Exhibit No. 1? 
(Plaintiffs' Exhibit No. 1 was 
marked for identification. ) 
BY MR. OFFUTT: | 
Q. After 1948 the National Shrine and Catholic University were 
separate corporations. Showing you Plaintiffs’ Exhibit No. 1 for identi- 
fication, is that the type of envelope in which the donations were received-- 
of course, that is one from a certain diocese--throughout the country in 
connection with these donations which are solicited and given? A. Ido 
not know. The reason I answer it that way is that we do not issue any 
envelopes for National Shrine collections. | 
The only kind of envelope we issue is for the Catholic University 
of America collection. Therefore this envelope here was not issued 
under our auspices but evidently was issued under the Archdiocese of 
New York. 
As I mentioned before, in some cases they may wish to take up a 
joint collection, in which case they send it to us designating how much 
for the University and how much for the Shrine. That is their business. 
Q. Do you know whether there is--of course the person who donates 
it would make one donation according to the way the donation is made in 
that envelope; isn't that right? A. I assume they would make the donation 
in the form in which it was announced in the local parish or diocese. 
Q. That one I have just handed you, that would be a single donation 
both to the Catholic University and National Shrine, would it not? A. I 
imagine in the mind of the donor it would be. | 
Q@. That is the only way you could do it on that envelope, the way 
it is marked? A. I would think so, unless the bishop or the pastor: 





30 
said half will go to the University and half to the Shrine, but I couldn't 
read their mind on that. 

Q. But if he made the donation on that envelope and put in there 
that is prepared for one donation for both? A. I would assume so. 

Q. In that event the person who gave it would think, if that was all, 
would think he was giving it to both without designating how it was to be 
distributed? A. I would assume so. 

Q. That is a matter of the individual, according to the diocese, 
where the collection is taken up. A. Yes. 

Q. When the Catholic University had the steps covered in 1947 and 
the steps constructed before they were covered, they were constructed 
before they were covered? A. Oh, yes. 

Q. Do you recall, can you give us any information as to who built 


the wooden steps that covered the stone steps that you refer to? A. Who 
did it originally I wouldn't know. But I can say that anything that was 
done on those steps subsequent to 1940 was done under my direction. 


Q. That would be this operation? <A. Yes. 

Q. I made a very rough drawing here. I hope you don't hold me too 
close to the accuracy of it. Generally, those are the steps we are talk - 
ing about? A. Generally so, yes, sir. 

Q. During the time that those steps were being covered from '47 
when they were covered by Standard Floors until the Shrine was incorpo- 
rated, the Catholic University maintained them exclusively, isn't that 
correct? A. Yes, sir. 

Q. What employees did they have in connection with the maintenance 
of those steps? Did you have a maintenance crew? A. Yes, sir, we did. 

Q. Will you explain about that? A. Yes. Within the Shrine it- 

_ self there was a regular crew, maid and janitors who kept the structure 
clean and who reported any type of repair that was needed. Minor re- 
pairs they would take care of themselves. 

Others would be reported to me as procurator. In my organization 
I have a maintenance crew which is headed by a maintenance director, a 
_ man of competence and experience, and under him we have a crew. We 
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refer to it as a skeleton crew of carpenters, plumbers, metal workers, 


painters, electricians. | 
The procedure where something more than just tightening an 


‘electric bulb or something of that type is concerned, is to prepare a 


requisition. That requisition then comes across the office of the pro- 
curator. He examines it. If it is a minor matter he submits it directly 
without any further question to the director of maintenance, who uses the 
skeleton crew to do the work. If it is very minora telephone call would 
do. If it is an item involving more consideration or money then the pro- 
curator takes the matter up. | 

An order may be issued to the outside as in this case we are deal- 
ing with, to the Standard Floors. It might be issued to any company 
qualified to do the work. The charge is then made against the National 
Shrine, since 1948, as a separate entity. In the past, as part of the 
University. | 

* * * * x * 

Q. In 1951 you had two carpenters; isn't that correct? A. I would 
think we would have four or five. : 

Q. Do you have those same carpenters now? : A. I believe that 
two or three of them are still with us. ! 

* ak * xe | * * 

Q. You have mentioned the director of maintenance. A. Yes. 

Q. Was that a Mr. Wanter? A. Yes, sir. 

Q. When Isay that, I mean between '48 and'51. A. Yes. 

Q. Mr. Wanter -- what were his duties in connection with the 
maintenance? <A. The duties were to supervise the buildings and 
grounds, to report matters which should be considered for correction or 

improvement and to direct the activities of those under his direc- 
tion in our crew or to make recommendations as to outside contractors 


who might be engaged for such work. | 
Q. The employees who work in that portion of the Shrine which was 
on the Catholic University grounds before it was incorporated, were they 
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employed by the Catholic University? A. What year are you referring 
to? 

Q. Before 1948. A. Before 1948 they were all considered part of 
the university employees. 

Q. And were paid by the university? A. Yes, sir. 

Q. The gift shop, the religious gift shop was then located in the 
Shrine on the Catholic University grounds? A. Yes, sir. 

Q. Were the persons in the religious gift shop at that time prior 
to the incorporation of the National Shrine, under the control of, and 
were there any lay-employees-- A. In the gift shop? I think there 
were one or two and the others were Sisters. 

Q. And the ones who were not in the religious order, were they 
_ paid by the Catholic University? A. Yes, sir. 

THE COURT: You are referring to the period prior to 1948? 

MR. OFFUTT: Yes. 

THE WITNESS: With this qualification, and I don't know whether it 
is pertinent to our point, that while the Shrine was considered at that time 


a department of the University, nevertheless its income and expenses 


were never commingled with the University’s as a whole, as we do in the 
case of other departments. 
BY MR. OFFUTT: 

Q. You mean by that that there are no other separate accounts 
kept in your bookkeeping system? A. That the Shrine was always on 
its own budget. 

Q. Weren't other departments in the University on budgets? A. 
Yes; but related to the University budget. The budget of the Shrine was 
never related to the University budget. 

Q. Were they kept separate in the accounting? A. Yes. 

Q. Were you thinking of the Shrine or of the other? A. The Shrine 
had its own budget and accounts and the university had its own budget and 
accounts. 

Q. Didn't you have separate accounts in there for those individual 
budgets? A. Yes; but the totals all came within the university. 
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Q. The grand total of both the Shrine and the Catholic University 
was under the Catholic order, wasn't it? A. What do you mean, the 
Catholic order ? 

Q. There came a aitime when this valuable building, the Shrine, that 
then was part of the Catholic University and owned by the Catholic Uni- 
versity corporation, wasn't it? A. Yes. ! 

Q. And the directors, I believe you said, and officers, or maybe 
I added too much when I said directors and officers, but the officers 
were the bishops of the country; that is what I understood you to say. 

A. The corporation had a board of trustees composed largely of the 
bishops of the country. 

Q. They were trustees for whom? A. In what ? 

Q. Before the-- A. In 1947 they were trustees for the university. 

Q. And trustees for the university but not being a trust--I mean a 
stock corporation, you mean the money that is in the university stays 
there and the only one who has control over it or designates what is to 
be done with it are the trustees. A. Yes, sir. ! 

Q. So that when it became incorporated the Shrine and this build- 
ing, that is, the National Shrine building, which was then in a different 
stage of construction, the trustees of the Catholic University just took 

over the trusteeship of the new corporation and it was actually just 
a paper operation that transferred the assets, wasn't it? A. I don't 
know what you mean by paper. What happened was that a new corporation 
was formed called the National Shrine of the Immaculate Conception, a 
nonprofit organization in the District of Columbia. _ 

Upon that formation the board of trustees of the Catholic University 
of America passed the assets and liabilities pertaining to the Shrine over 
to the new corporation. ! 

THE COURT: Does the university and the new EROS have the 
same board of trustees? 

THE WITNESS: It does. 

BY MR. OFFUTT: 
Q. And was the money changed from one bank t another or from 
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one account to another or was it just done by book work? Was the money 
changed by hand, by going from one bank to another or was it just a mat- 
ter of changing it’on the books? A. We don't transfer money physically. 
We transfer it on the books. 

Q. Those books are under your control as the procurator of the 
Catholic University and the procurator of the Shrine? A. Yes, sir. 

Q. And assistant treasurer? A. Yes, sir. 

Q. You spoke about the charge-off. This is after--did you place 
a valuation upon the Shrine when it when it was transferred to the Shrine 
Corporation in 1948 by the Catholic University Corporation; if so, tell 


us what it was. A. I don't know as I could tell you exactly, because there 


were contributions, costs over a period of time. I would have to consult | 
my books on that again. But the costs which would be involved would 
be those which were actually in the fabric of the building itself. There 
was no cost charged to the property which was transferred; that is, the 


land. 


Q@. Can you give us any approximation of what the value of the 
building was then? A. I would think about $2 million. 

- Q. Did it have the marble crypt in it at that time? A. It had the 
crypt in it, yes. 

Q. And only $2 million? A. Yes, sir. 

Q. Now, the land that was deeded upon the incorporation of the 
Shrine in 148, there were two parcels, were there not, deeded? A. No, 
sir. The property which is envisioned as of value to the Shrine is di- 

vided into two sections. The one section on which the Shrine ac- 
tually stands, with immediately adjoining property, was joined to it. 
There was another parcel in front of the Shrine and leading up to Michi- 
gan Avenue which eventually may be deeded to the Shrine but at this time 
has not been. 

Q. That fronts on Harewood Road as well as Michigan Avenue ? 
A. Yes, sir. 

Q. Harewood Road is to the west of the National Shrine, isn't it? 
A. Yes, sir. 
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Q. Between the Shrine and Harewood Road, to the west now-- I 
am not talking about the driveway or entrance way from Harewood Road 


that comes in the Catholic University grounds; there is such a driveway? 
A. From Harewood Road to Catholic University grounds; there is, sir. 

Q. But between Harewood Road and the Shrine building, that is 
west, going directly west, --is that land completely owned by the Shrine 
as of 1951? A. Within the area which I have described it is. 

Q. Would that include the area I have referred to? A. If you are 
referring to the area, let us say, which would be described by a shadow 
cast by the Shrine building, then that property is owned by the Shrine all 

the way down to Harewood Road. 

Q. That would be west, the land between the west side of the Shrine 
and Harewood Road? A. Yes, sir. | 

Q. And that would be the land which would be south of the driveway 
into the Catholic University grounds from Harewood Road? A. No, sir. 
It would be south; yes; correct. i 

Q. All of that land south of and west of as you have designated in 
the shadow of the Shrine from Harewood Road and the Shrine, as of 1951 
I am talking LSEES is owned by the National Shrine Corporation? A. Yes, 
sir. ! 

Q. You have a building on there which is for the music--there is a 
building on there which is used by the Catholic University; is there not? 
A. Yes. 

2. What is that building; what is it used for? A. Let me make it 
clear that building you are referring to is not on Shrine property. It is 
on university property. It is a theater for the Department of Speech and 
Drama. : 
Q. But that is south of the drive? A. That is immediately south 
of the drive; but is still on university property. The property that the 

Shrine owns is farther south than that. | 

Q. So then with respect to that portion of the ground, that is, be- 
tween Harewood Road and west of the Shrine, that is a little north of the 


Shrine, I take it? A. Yes. 
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Q. Iwas not sure of the directions. Now, do you know where the 
Shrine starts? 

THE COURT: I should think that could be stipulated. You could 
put in a plat or a diagram that you can agree on instead of spending time 
in eliciting oral testimony. 

MR. OFFUTT: I will do that. 

BY MR. OFFUTT: 
Q. Am I correct that about one hundred feet around the Shrine, 


plus the Shrine building itself, as of 1951 was the land that was deeded 


to the Shrine corporation by Catholic University? A. Approximately 
that. 
Q. So that in order to get in the grounds of Catholic University to 


go to the Shrine, am I not correct in saying that it would be necessary for 


anyone to drive in over the Catholic University grounds and go through 
the grounds to get to the Shrine? A. Yes, sir. 

Q. Before the Shrine was incorporated there was a large sign on 
Michigan Avenue, we will say approximately twice as large--I don't mean 
high, but lengthwise, as this blackboard here, upon which was printed 


"Catholic University of America" and underneath of it, "The National 


Shrine of the Immaculate Conception". Am Icorrect? A. Which year 


are you referring to? 


Q. In the year prior to the incorporation of the National Shrine. 
A. I believe that is correct. 

Q. Approximately? A. I believe that is correct. 

Q. That sign, after the incorporation, was not changed, was it? 
A. Idon't recall. I know numerous signs have been put up there from 
time to time. 

Q. Iam talking about, now, as of the incorporation, there was no 


‘change made because it was incorporated? A. It was not changed im- 


mediately. I believe if you go now, and for the past several years, the 
National Shrine of the Immaculate Conception carries a distinctive sign 
without reference to the university. 

Q. That is since the Shrine has continued the building of this fine 
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edifice, which it will be when completed? A. When exactly the change 
was I couldn't say. 

Q. You don't know whether it was changed in 1951 ? A. I would 
assume that it was. I couldn't swear to it at the moment. I would have to 
go back and look through the records, if they are available. 

Q. If they were changed, who would direct that it be changed? 
Would it not come under you? A. Normally that would come under the 
Director of the Shrine. ! 

Q. If the Director of the--you mean change the sign with "Catholic 
University" on it? A. He would normally put ina requisition for a sign. 

Q. The change that you mentioned before, the Director would make 
requisition and it would be done by the maintenance crew if it could, or 
send it out? A. Yes. | 

Q. In that connection; I will try to get down to the point, now, Your 
Honor. If there was something wrong, and I am not suggesting to you that 
you agree with me there was something wrong, but if there were something 
wrong with those steps that we have talked about that were covered in 
1947 with linoleum, after this Shrine was incorporated, and we will say 
the stripping was loose so that it was raised and someone might catch 
their foot and get injured, would that--one of your maintenance men-- 

we will say the Director--was walking through on his inspection; 
he did make inspections from time to time? I mean, he was supposed to 
do it? A. Yes. 

Q. That would include going through the National Shrine even after 
it was incorporated? A. Yes. 

Q. That was because he was the only one in charge of maintenance; 
isn't that correct? <A. Yes, sir. 

Q. That is Mr. Wonder? A. Yes. | 

Q. So, if Mr. Wonder were doing that and he saw something such 
as I have just described to you, would the Director of the Shrine be re- 
quired to put a requisition in to have that fixed? A. No, sir. 

Q. What was supposed to be done under those conditions? A. In 
that case when you come upon a little emergency, as I mentioned before, 
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even a telephone call might do. If he were the Director of Maintenance, 
whether he was one of the janitors employed by the Shrine, he could 
with a screwdriver tighten it up right then. He would not have to call 
upon me to do it. 

Q. Isaid Mr. Wonder. A. Mr. Wonder could do it with a screw- 
driver himself or he could call for a carpenter. If it was a matter that 
| involved some time and expense then it would be put in a job order 
or purchase order and the Shrine would be billed for it. 
| Q. Would you make any charge for it? A. If time and expense 
were involved, yes, indeed. 

2. Suppose it was to tighten a screw? A. I don't think we would 
charge them for that. 
: Q. Suppose instead of Mr. Wonder, someone else found there was 
something like that wrong, a screw there, and they put in a requisition 
to have it corrected, that is one way it could be done, too? A. Oh, yes. 

Q. As I understand your testimony today, it does not require a 
requisition if one of the mechanics, that is, the maintenance crew or Mr. 


Wonder saw it and had a screwdriver with him. A. No. 


x * * *x oe * 

Q. Would there be any inspection made of the whole steps then? 
A. We always regard steps of any kind as a critical position and in par- 
ticular those steps, and therefore both the regular employees of the Shrine 


as well as Mr. Wander, under my direction, made periodical inspections 


and regular reports. 

MR. OFFUTT: I move that go out, unless he personally knows 
they made them, I move it go out. He said he made regular inspections. 
THE COURT: The last point of the answer may be stricken. 

x ak * a * 
BY MR. OFFUTT: 
Q. Who else had the responsibility of inspecting the premises of 
the Shrine--after 1948 I am talking about now--and between '51 and '48 
--not beyond that. A. Between '48 and '51? 
Q. 1951; the date of the accident. I don't want to go bayond 
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that. A. The primary responsibility was vested in the director of the 
Shrine. | 
Q. Between '48 and '51 did they have any maintenance employees 
in the Shrine? A. They had their own maintenance employees in there 
since they had a handyman and maid and janitors. 


Q. And who was the handyman? A. At the moment I can't recall 


his name but I believe he is still on the force. : 

Q. When you say handyman, he was to do anything that he could 
do? A. That is right. | 

* * * * * * 

Q. I want to direct your attention to 1955, March 21, 1955, when 
your testimony was taken at my office in connection with notice to take 
deposition. At that time I asked you, Father “EE, if you did not give 
these answers to these questions-- 

THE COURT: Suppose you give the page. 

MR. OFFUTT: Just give me a moment, Your, Honor. May I ask 
one question? | 

THE COURT: Very well. 

BY MR. OFFUTT: | 

Q. Mr. Wander--he has passed away? A. He has passed away. 

Q. He passed away on March 4, 1955, just shortly before this 
deposition was taken? A. I think that is correct. : 

Q. Suppose the door needed repairing, did you have a crew in 
1951 that would do that? A. A crew for the Shrine or a crew which would 
be available. If a door needed repairing, if it were a very minor repair, 
I should think that the regular employees of the Shrine could do it. Other- 
wise we would have to call on somebody else, either the crew of the Uni- 
versity or an outside contractor, depending upon the EES of the diffi- 
culty. 

Q. And you would charge for that, --would you charge the Shrine 
for that? A. Oh, yes. 

Q. But it would have to be a minor thing. You said minor repair- 
ing you would not charge for? A. If it were any kind of repair that took 





40 

time and money we would make a charge. If it were something that could 
be done instantly, why, I doubt very much whether a charge would be 
made. 

ak x * * cd cd 

THE COURT: Very well. Bring him tomorrow afternoon. I would 
like to dispose of the issue of liability first. I want to say this: You 
have a difficult hurdle here, a difficult problem on the question as to 
whether, even if you have a good cause of action, concerning which we 

have had no proof as yet, whether the defendant now before the court 
would be liable. That involves largely a question of law. I want to be in 


a position to dispose of that issue first. 

If I would rule as a matter of law it is not liable, then I would direct 
a verdict right then and there. That would save the plaintiff the expense 
and the ordeal of a long trial. It would be much better to direct a verdict 
at that stage than wait until the case is over. If, however, I rule in the 
‘plaintiff's favor on that issue then we will go on with the merits. I think 


that issue ought to be decided. That is why I asked you to put in all your 
testimony on that issue first. 

It seems to me that there ought not to be much more. For that 
reason I am going to ask you to do this, Mr. Galiher: Before Iam going 
to do that, I am going to ask you a question: 

Are you going to cross-examine Father Magner or are you going 
to call him back as your witness, or are you going to do nothing? 
| MR. GALIHER: Up to this point there are only about two things I 

would want to ask him. 
| THE COURT: What I was going to ask you was this: If you want to 
bring out something from him on the issue of whether this defendant would 
be liable for the cause of action it would save time if you did it on cross- 
examination. 

MR. GALIHER: I will be glad to do it that way. 

MR. OFFUTT: We could save a little time while we are here, if 
we could agree, if they would stipulate or agree to the number of people 
that visited the Shrine. 

THE COURT: I think there ought to be agreement. What facts 
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would you like to have stipulated and see what we can work out ? 

MR. OFFUTT: I would like to stipulate that there is an average of 
a thousand people a day over the course of a year during the years pre- 
ceding '51, for the three years preceding. 

MR. GALIHER: I asked him that, prtisinatings we might want to 
save some time on that, but he wasn't entirely sure on that. Why don't 
you ask him one question? I think he can give you the answer on that to 
the best of his ability. I asked him to give it some thought last night. 

MR. OFFUTT: Is that-- 

THE COURT: What other-- 

MR. OFFUTT: They have not repaired it; they have not changed 

the condition. 

THE COURT: Since '51? 


MR. OFFUTT: Between '47, when they installed it, and the time 
of the accident. | 
MR. GALIHER: The testimony that you have taken in deposition 


form shows that the metal edging and the linoleum remained unchanged 
but with respect to the railing there were occasions when they became 
loose and they were tightened up. Is that correct? | 

MR. OFFUTT: That is right. 

THE COURT: That can be stipulated? 

MR. GALIHER: Yes. 

MR. OFFUTT: They were tightened up by the employees of Catholic 
University. 

MR. GALIHER: Mr. Fogarty, if you rernerbeFs was rather vague 
whether he had ever tightened the railing or not. I don't know as to that 
point. i 

MR. OFFUTT: I could read it out of the sestinoey if that would 
be agreeable. 

THE COURT: I think it would be very helpful i you announced the 
facts you are willing to stipulate in open court and that will avoid you 
taking testimony. : 

MR. GALIHER: Why don't we do this: When Your Honor takes 
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your midafternoon recess, Mr. Offutt and I can sit down-- 


THE COURT: Very well. 
A * * 


BY MR. OFFUTT: 
Q. Now, Father Magner, in connection with the maintenance of the 
Shrine, as you have testified already, the repairs would be performed 
by the maintenance crew of the Catholic University--this is after 1948-- 
and a charge made for those repairs if some requisition were secured 
by the Director or someone else, and then you sent the maintenance crew 


over and did some work; that is, if it took some appreciable time. A. Yes. 

Q. So, in so far as any repairs are concerned, it would be a case 
of joint control and maintenance with the charge, if something was to be 
made, by the Catholic University for the Shrine, -- 

MR. GALIHER: I object to that as calling for a legal conclusion. 

THE COURT: I overrule the objection. It is a mixed question. 

THE WITNESS: Do I proceed to answer? 

THE COURT: Yes. 

THE WITNESS: I don't think the word "joint" expresses it correctly. 
There is no joint action here. It is a question as I have always regarded 
it, of the Shrine engaging the services of another agency, whether it be 
an outside contractor or whether it be the workmen of the Catholic Uni- 
versity. 

BY MR. OFFUTT: 

Q. And so if Mr. Wonder, who was invested with the duty of chief 
or head of the maintenance crew of the Catholic University in making 
his rounds of inspection for some reason did not make an inspection as 
he was required to do under the circumstances, then that would be the 
employer of your corporation? 

THE COURT: There I think we are getting into argumentative 
question of law. I would like to inquire: Subsequently to 1948 this 
_gentleman, who was director of maintenance, was he on the payroll of 
the National Shrine or payroll of the Catholic University? A. Catholic 
University. 
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BY MR. OFFUTT: : 

Q. In order for the director, Mr. Wander, to do some work, or 

to send someone over to do the work, if it were something of some 
time-consuming labor, it would have to be through some requisition 
through your office? A. Yes. 

Q. And then it would go to Mr. Wonder? A. Yes. 

Q. And that would be the Catholic University?) A. Yes. 

THE COURT: Subsequently to 1948, these workmen that you spoke 
of, carpenters, and so forth, that worked around the Shrine, were they 
on the payroll of the Catholic University of America or were they on the 
payroll of the National Shrine? Iam referring to the period subsequent 
to 1948. | 
THE WITNESS: Your Honor, those who were ae as janitors, 
maids and janitors within the Shrine itself, including the handymanz, to 
whom I referred, were employees of the Shrine. Mr. Wonder and the 
men whom I referred to as the skeleton crew were employees of the 
Catholic University. 

Therefore it took no requisition of any kind to get things done by 
the employees of the Shrine but it took a requisition to get work done by 
employees of the university just the same as it would take an order to 
get work done by the Standard Floors or anyone else on the outside. 

BY MR. OFFUTT: 

Q. This handyman you spoke of at the Shrine was the janitor; that 
was his classification, wasn't it? A. I assume it was, yes, in general. 

THE COURT: I would like to ask you this: The men who make the 
ordinary repairs that do not require expense, like tightening up a screw 
or putting in a new screw to which you referred earlier, would those be 
the men who are on the payroll of the Catholic University or would those 
be the men who are on the payroll of the National Shrine? 

THE WITNESS: Normally they would be on the payroll of the Shrine. 


In other words, putting in electric bulbs or tightening a screw. 
THE COURT: Subsequent to 1948? : 
THE WITNESS: Yes; subsequent to 1948; the same thing. In other 
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words, something that could be done by an unskilled laborer in a very 
short time such as tightening a bulb or tightening a screw would be done 
normally by the people who are employees of the Shrine. 
If it were something that called for skilled labor than it would be 
done either by an outside contractor or by someone on the University 


payroll. 

THE COURT: What type of work would this skeleton crew do to 

which you referred? 

THE WITNESS: Well, for example, the skeleton crew has carpenters. 
Carpenters might re-lay a floor, a step; might relay a strip; the electrician 


would not be required to insert a bulb but if there were a question of wires 
that had to be rearranged our electrician or outside source would be called 
in. Anything that would require skilled labor or outside force would be 
called in. 

THE COURT: Suppose, for example, a step had to be repaired that 

Mr. Wander discovered, and suppose the repair was not sufficiently seri- 
ous to require outside labor, would that be done by this skeleton crew 
or would it be done by the maintenance men of the Shrine? 

THE WITNESS: It is a little difficult to answer that question. I 
might say this: If it were something incidental which were noticed by 
the maid or janitors of the Shrine they would do it. It might be something 
of a larger character they didn't understand, in which case they would 
call in the university. 

BY MR. OFFUTT: 
Q. His Honor referred to that as a skeleton crew. That is the 
maintenance crew; it wasn't a skeleton crew? A. Iuse the word 
“skeleton” in this sense, that we maintain a very small crew, since we 
would have most of our larger work done by outside contractors 
_rather than maintaining a large maintenance force. 

Q. Now, in connection with that, if there was a tightening of a 
metal strip on the step, just to tighten that with a screwdriver or take 
whatever necessary steps necessary to tighten that sort of thing, you 
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wouldn't send outside to do that? A. No. 

Q. If the linoleum was getting worn and it had to be replaced that 
is when you would get an outside contractor like you did with the Standard 
Floors originally? A. That would be our procedure. 

Q. Suppose that railing--you had railings on those steps, too, did 
you not? <A. Yes. 

Q. Suppose the railings got loose and it was a: matter of tightening 
the screws up or, either to put another plug or something to put the screw 
in, you would not get an outside contractor to do that ? A. Normally that 
kind of work would be done by the inside employees of the Shrine or by 


‘the workmen on the University's maintenance staff. | 


Q. This janitor--that was Mr. Fogarty? A. Yes. 

Q. Mr. Fogarty--he was the only person in the Shrine between '48 
and '51 who, as you referred to him, could be called a handyman? A. 
Yes, sir. 

Q. The only other domestic help you had ae outside of the 
Catholic--I am not talking about clerical help in the office--outside of the 
Catholic personnel--I mean by that members of the Order--were two maids; 
isn't that correct? A. Yes. 

Q. Two colored maids? A. Yes. | 

2. One of those maids is still employed by the National Shrine? 
A. I believe she is. : 

Q. Is that Miss Hawkins? A. Ithink so. 

Q. You wouldn't know that? A. No. | 

Q. Between '47 and '48, before they were incorporated, the maid 
that was there, it was her duty, among other things, to clean up those 


steps and to wash them off once ina while-- A. It was her duty, and 
likewise, to a certain extent, certainly that of Mr. Fogarty's. 
* * * * : * 


Q. In connection with this maintenance crew that you spoke about 
--I have just thought about one other thing-- talking about Mr. Fogarty 
and Mr. Wonder, suppose Mr. Wonder would go through one of these in- 
spection occasions, after 1948 I am talking about, Mr. Wonder of your 
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maintenance crew at the Catholic University would go through the Shrine 
and see this strip on the linoleum in such shape that such tightening of a 
screw would not remedy it, it was a general condition throughout, where 
the linoleum was loose-- 

THE COURT: Just ask a simple question without arguing with the 
witness. 

MR. OFFUTT: I didn't mean to. 

BY MR. OFFUTT: 

Q. --where the condition was such that the strips across the steps 

were not in just one little place where you could turn a screw and 
tighten it, but one that was generally throughout, strips throughout and 
worn condition on the steps so it would obviously be in a dangerous con- 
dition, would he have to go and get a requisition through the director of 


the Shrine or could he not then take some steps to prevent or correct 
that condition? A. If such were the case, sir, it would not be his re- 
sponsibility to do so because he was an employee of the Catholic Uni- 


versity of America and if he felt that there was a condition, dangerous 
such as you described, it would be his business to call it to the attention 
of the director of the Shrine or if he wished to, me as the procurator of 
the Shrine. 

He could not undertake on his own responsibility to make any over- 
hauling of those stairs. 

Q. So he would leave the condition as it was? A. I don't say he 
would leave the condition as it was. Normally he could not do more than 
report the situation so that the responsible persons could become aware 
of it and authorize him or some outside concern to take the appropriate 
action. He was an employee of the Catholic University of America and 
had no direct responsibility to take the matter in his own hands. 

Q. What was he making the inspection, going through the Shrine 
for? A. To report. 

Q. To report to whom? A. Either to the Director of the Shrine 
or to the procurator of the Shrine. 

Q. Who instructed him to make the inspections? A. The procurator 





or the director of the Shrine. 


Q. Did you doit? A. Yes. ! 
Q. When you said the proctor you meant yourself? A. Yes, sir. 


Q. Did you instruct in something I have just asked you about, that 
if he saw a dangerous, hazardous condition like I have just described, 
that he was not to do anything about it except to report to the Director 
of the Shrine? A. He was under constant instructions to report any 
serious question. : 

MR. OFFUTT: May I have the answer? 

THE COURT: Let the witness answer. 

THE WITNESS: He was under regular instructions to supervise and 
make reports on any condition which regarded requiring an improvement 
or correction. | 

BY MR. OFFUTT: 

Q. My question was, did you instruct him not to repair something 
that obviously needed immediate attention? A. No, sir. 

Q. Did you ever instruct him--did you leave it up to his judgment 
as to whether it was a condition which required immediate attention? 
That is Mr. Wonder, now. A. I would say I left him a certain amount 
of judgment, yes. 

Q. And his inspections, were they not, in ea to discover 
any condition that needed maintenance or correction such as a dangerous 
condition on the steps? A. Yes, sir. | 

Q. And he was doing that on behalf of the Catholic University ? 

A. No, sir. 

Q. What were you instructing him to do it on behalf of? A. Of the 
National Shrine of the Immaculate Conception. | 

Q. Were you acting, when you instructed Mr. Wander to do this on 
behalf of the National Shrine, were you acting in your capacity as the pro- 
curator of Catholic University or were you acting in your position as 
proctor of the Shrine? A. I was acting in my capacity as procurator of 
the Shrine. 

Q. As procurator of the Shrine you then had some control over the 
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head of the maintenance crew of the Catholic University? A. There 


was a general understanding that they would be at our disposal 
when we called upon them. 

cd * * % * oe 

MR. OFFUTT: I would like to read these questions and ask you 
if you gave these answers to these questions on March 21, 1955 in my 
office--reading from the top of page 25--I had better read from page 23, 
at the bottom. We have just referred to Mr. Wonder: 

"Now, would that be the director of maintenance of the 
Catholic University who would also check in the Shrine? 

A. Yes. What we depend upon first of all''- - 

THE COURT: Where are you reading from? 

MR. OFFUTT: Bottom of page 23 and the top of page 24. 

THE COURT: Very well. 

MR. OFFUTT: (Reading) 

"A. Yes. Well, what we depend upon, first of all, since we 
are a large body and there are many buildings, we depend upon the 
internal help within the Shrine to call our attention to any defect. 
Anything that needed repairing or anything that needed replace- 
ment the director of the Shrine might do it or the janitor, on his 
rounds, or the Sisters, and they would report it to our maintenance 
department. 

"In addition to that it was part of the duty of our director of 
maintenance to make a regular inspection of the Shrine as well as 
the other buildings in this general area. 

"Q. In other words, the director of maintenance throughout 
the Catholic University? A. That is right." 

Then I will go over to the other page. I think that ties it up. 
MR. GALIHER: I don't think that constitutes any change in testi- 
mony that he has given here. 
72 THE COURT: Iam going to allow this. 
MR. OFFUTT: Top of page 25, the first question: 





49 

"And if Mr. Wonder had something called to his attention such 
as a loose or dangerous condition of a step which could be remedied 
or corrected by the crew at Catholic University, he would have the 
authority to do that; is that right? A. That is right. 

* * * * * * 

"Tf the director, Mr. Wonder, were to find something wrong 
with the steps and then have that work done, then the Catholic Uni- 
versity would charge the National Shrine for whatever that work 
cost; is that right? A. That is right. 

"Q. Would they always make a charge? A. Yes. 

"Q. Suppose they just had to tighten some screws in the 
bedding or nosing on the top of the covering of the step would they 
even make a charge for that? A. Oh, yes;a job order was made 
out for each and every thing that was done. : 

"Q. Would there be a job order made out for something like that? 
"A. Yes. 

"Q. How about the railings going down the step: suppose they 
were loose-- A. Likewise if they were called to our attention we 
would service them. , 


"Q@. Who would determine whether the railings were ina 


dangerous or unsafe condition?"' 
THE COURT: You may ask the witness questions. You can't read 
without asking him any questions. 
MR. OFFUTT: I thought there was something aise along that line. 
I have completed right there with the "Oh, yes, ae is sufficient." 
BY MR. OFFUTT: 
Q. Did you give those answers to those questions at that time ? 
74 . =xA..I did. | 
* * * * + * 
75 THE COURT: The question is, was it reported, I don't see the 
relevancy of it but I will let the witness answer. : 


THE WITNESS: The accident was reported. 
* ss aE x 
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head of the maintenance crew of the Catholic University? A. There 
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"And if Mr. Wonder had something called to his attention such 
as a loose or dangerous condition of a step which could be remedied 
or corrected by the crew at Catholic University, he would have the 
authority to do that; is that right? A. That is right. 

* * * * iE * 

"If the director, Mr. Wonder, were to find something wrong 
with the steps and then have that work done, then the Catholic Uni- 
versity would charge the National Shrine for whatever that work 
cost; is that right? A. That is right. : 

"Q. Would they always make a charge? A. Yes. 
"Q. Suppose they just had to tighten some screws in the 
bedding or nosing on the top of the covering of the step would they 


even make a charge for that? A. Oh, yes; a job order was made 


out for each and every thing that was done. 
"Q. Would there be a job order made out for something like that? 
"A. Yes. 

"Q. How about the railings going down the step: suppose they 
were loose-- A. Likewise if they were called to our attention we 
would service them. | 

"Q. Who would determine whether the railings were ina 
dangerous or unsafe condition?" 

THE COURT: You may ask the witness questions. You can't read 
without asking him any questions. 
MR. OFFUTT: I thought there was something | else along that line. 
I have completed right there with the "Oh, yes, that is sufficient." 
BY MR. OFFUTT: 
Q. Did you give those answers to those questions at that time ? 
74 . A..I did. | 
* * * * * * 
75 THE COURT: The question is, was it reported. I don't see the 
relevancy of it but I will let the witness answer. : 


THE WITNESS: The accident was reported. 
ak ak ok * 
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BY MR. OFFUTT: 

Q. Would you tell us, Father Manger, if you yourself ever made 
an inspection of those steps at or about the time when Mrs. Burns 
claimed this accident happened? A. Personally I did not make an in- 
spection as such, although I walked up and down them many times during 
that period. 

Q. But you did not make an inspection in connection with this acci- 
dent? A. No, sir. 
| Q. Ineglected to ask you about the--I got to the point where I was 
going to and I overlooked it--ask you about the number of people who 


visited the Shrine. If you can tell us, I would like to have you do so, on 


an average. A. Per day? 

Q. Per day if you can do that. Are there any figures on it? A. Our 
figures are estimates as we don't have a ticker at the door. They differ 
a great deal from Sunday to Monday. Sundays perhaps the most people 
come. During that time I would think perhaps maybe 500, 600. It might 
even be a thousand on a Sunday at that time. It would differ greatly from 
Sunday to Sunday. During the weekdays it would range from 200 to 400 I 
would think. On special occasions, special groups coming to the Shrine 
from different parts of the country, it might go up to a thousand and when 
the Shrine was used from time to time for a student function it might 
even go up to 1500. But that would be rather rare. 

Q. Around Christmas period how would it run, between '48 and 
‘01? A. At the beginning of the school year a special mass is held for 
students. That is about the capacity of the Shrine. 

Q. When Holy Week services are held the attendance increases, 
does it not? A. Somewhat. 

Q. Over at the Shrine and at the University you do have, do you 
not, publications which show the various organizations and groups which 
visited the Shrine and the Catholic University as of certain times in '48-- 

THE COURT: Is that really relevant to the issue of the case? Of 
course I am not going to exclude it if it is relevant. I wonder whether it 
is. I would like you to state why it is relevant, if you think it is. 
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MR. OFFUTT: Iwas going to ask him-- | 
| 
THE COURT: The fact so many people visited the Shrine from day 
to day of course is conceded. I was wondering how relevant it was to 





know how many people each day. | 

MR. OFFUTT: --to show the traffic over the tp of these steps. 

THE COURT: I see. 

MR. OFFUTT: That is the purpose. 

THE COURT: We have enough of that in Father Magner S answers 
to your previous questions. | 

BY MR. OFFUTT: 7 

Q. Am I correct that you did not take into consideration the sight- 
seeing tours of persons that would bring groups there? You would have 
no records on that, would you? A. The large groups are generally, but 
not always, noted in the Shrine. Some of them come in without any 
previous announcement. In response to the second half of your question, 
if it is relevant, whether these people came to the — also, we 
have no records of that kind. : 

Q. Then as I understand it, it could run from 500 to 800 people a 

day? A. Yes; on special occasions I would say it might be more. 

Q. Do you think it could run as much as a thousand a day? 

THE COURT: I think you have gone over that enough. He said 
from 500 to 1000 people on Sunday; 200 or over on weekdays and when 
there is a student function, possibly up to 1500. I think that is sufficient. 

MR. OFFUTT: Could I ask the seating capacity of the Shrine? 

THE COURT: Yes; certainly. 

BY MR. OFFUTT: 
Q. Would you tell us what the seating capacity of the Shrine itself 


is? A. I think about 1500 absolute capacity. | 
1 * + * a * 


Q. Are any written records kept of inspections of the premises of 
the Shrine, to your knowledge? A. You mean to say there would be a 
record-- 

Q. Iam referring to that period '48 to '51. A. The type of record 
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which says I visited the Shrine on such and such a date on such an hour? 

Q. And inspected the steps or inspected this portion of the Shrine, 
by Mr. Wonder or anybody else? A. I doubt if we would have a detailed 
inspection report. May I add to that, unless it were requested. 

Q. In other words, there is no form or anything which, when they 
made a regular inspection, which Mr. Wonder was supposed to make, 
nothing to show he actually made it in writing and a record? 

| THE COURT: You have been over that. The witness said no. 
Don't let’s repeat it. I think we had better make a little faster progress 
if we can. 

ae me * ae aK ak 

BY MR. OFFUTT: 

Q. Father Magner, one of the reasons that the National Shrine 
was incorporated in 1948 was because of the liability question, was it 
not? A. Yes, sir. 

* * ak * mK cs 

CROSS EXAMINATION 
BY MR. GALIHER: 

Q. Father Magner, Mr. Offutt at the outset of your testimony yes- 
terday brought out the fact that you were assistant procurator of the 
Catholic University and also of the National Shrine of the Immaculate 
Conception. Will you tell the Court and jury some of the other positions 
and offices that you hold? A. My position is procurator of the Catholic 
University of America and procurator and assistant treasurer of the 
National Shrine. 

I am founder and executive secretary of Charles Carroll Forum of 
Washington and Chicago. 

I am assistant treasurer of the Catholic University of America 
Press, Catholic Education Press of the Catholic Sisters College. 

I hold various positions on executive boards of different scholarly 
organizations. 

Q. Who was the director of the Shrine in 1951? A. In 1951 the 


director was Monsignor Patrick J. O'Connor. 
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Q. Was it his responsibility for the operations of the Shrine in 

1951? A. It was his responsibility. : 

Q. Mr. Offutt talked to you about the reference to skeleton crew. 
When that skeleton crew was called in and did a job at the Shrine was the 
bill submitted by the Catholic University to the Shrine? A. A bill was 
submitted in this form. That area report was made to the Shrine and 
its account was charged with that. In other words, a formal bill was not 
rendered but a report was and the charge was made. : 

Q. It was paid for out of funds of the National Shrine of the Immacu- 
late Conception? A. Yes, sir. 

* * * oe 

REDIRECT EXAMINATION 
BY MR. OFFUTT: ! 

Q@. How was it paid for out of the funds of the Shrine 2 A. The 
funds of the Shrine are maintained separately from those of the University 
as are all of its investments, income and expenditures, and therefore any 
type of expense, whether done by Catholic University personnel or outside 
contractors, was charged against the income of the Shrine. 

Q. That is, you made a book entry; you didn't actually make a pay- 
ment? A. We made a payment if it were an outside contractor. If it 

were a charge to the University, instead of issuing two checks, one 
to balance off against the other, we made a book entry and report. 

Q. All those book entries were made in your office in the adminis- 
trative building at the Catholic University? A. Yes, sir. 

* * * * ox 

PAUL MULLIGAN ! 
was called as a witness by and on behalf of the Plaintiffs, and, being 


first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. OFFUTT: ) 
Q. Your name is Paul Mulligan? **** Mr. Mulligan, where 
do you live? A. I live at 4318 Rowlett Avenue, College Park, Mary- 


land. 
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Q. Where are you employed? A. I work at the Statler Hotel in 
Washington. 

me oe * a ea 

Q. Did you have occasion during the year 1951--now, I am limiting 
it to that year--to go into the Catholic University grounds to attend Mass 
or services in the National Shrine of the Immaculate Conception? A. Yes, 
I did. 

- @._-«-Having in mind this date, October 28, 1951, please tell His 
Honor and the members of the jury if you attended the Shrine prior to 
that date. A. Yes, I did. 

Q. Tellus, in going to the Shrine, tell us whether or not prior to 
that date you had observed the condition of the steps which go down from 
the level after you enter the east doorway of the Shrine going down those 
steps into the church itself for services. A. Yes, I did. 

Q. Will you tell His Honor and the members of the jury what the 
condition of those steps was at that time? 

MR. GALIHER: I object to this. May we approach the bench? 

THE COURT: Yes. 

(Bench Conference:) 
MR. GALIHER: Your Honor, we have exchanged the names and 


addresses of witnesses. This man's name was never given to me. As 
recently as two weeks before the start of the last trial I asked Mr. Of- 
futt for his witnesses and he furnished me with a name which he 


had not previously given. This man did not testify at the last trial. 
Until he took the stand today I had never heard of him and I object to his 
testifying. | 

MR. OFFUTT: I can clear that up very easily. This is a witness who 
came to my knowledge for the first time within the last two weeks, and, 
Your Honor, his name and identity were not discovered until after the last 

THE COURT: How did you discover him? 

THE WITNESS: He was attending a dinner at some place where the 
Burns were and Mrs. Burns was talking about her injury to the group of 
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people, and he mentioned the fact that he had been out at that particular 
place and somebody who was there talked about it. T saw him for the 
first time this past Saturday. ! 

THE COURT: Let's see what the pretrial order says. The pretrial 
order says that 'The counsel for the plaintiff will furnish to the counsel 
for the defendant names and addresses of all persons known to plaintiffs 
who witnessed the accident, or who were at the scene immediately 
thereafter, including, but not limited to, persons who examined the 
stairway where the female plaintiff allegedly fell, and including those 
who have knowledge of the condition of the stairs before the occurrence 
of the accident."' That is the pretrial order signed by the pretrial 

judge. Do you admit, Mr. Offutt, that you did not furnish this wit- 
ness' name to defense counsel? 

MR. OFFUTT: Yes. 

MR. GALIHER: You got it two weeks ago, you said. 

MR. OFFUTT: I got it last week, I think it was ‘Saturday. 

THE COURT: It seems to me this is a binding order and there is 
obvious reason for an order of this kind, because if opposing counsel has 
a few days' notice--suppose you discovered him 10 days ago: If they had 
ten days’ notice or a week's notice, they would have an opportunity to in- 
vestigate the man. That is the purpose of such a provision, to avoid the 
use of surprise witnesses. Of course I think it is binding on me. What 
testimony do you expect to adduce from this witness? 

MR. OFFUTT: That he had observed the condition of these steps 
and noticed they were badly worn, and the stripping was loose. 

THE COURT: This order, which is based on a stipulation, signed 
by the pretrial judge on October 24, 1956, which was the date of the pre- 
trial, is broad enough to cover witnesses who had knowledge of the con- 
dition of the stairs--I suppose it means BEERS the occurrence of 
the accident. 

MR. GALIHER: I even followed this up by serving an interrogatory 
on Mr. Offutt, which the record will show was answered in a rather am- 
biguous manner, to say the least, and wrote him a letter and said, "Now, 
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if you have the names of any witnesses, I want you to disclose them", 
and only as a result of that did I get the name of one of the other wit- 
nesses which appeared at the last trial. 

THE COURT: I can not act on the latter. That is a question of 
arrangement between counsel. The order is binding on me. It is my 
duty to enforce it. 

Under the circumstances I can not permit this witness to testify, 
in view of the fact objection is raised. This is not a mere technical 
provision. There is a good reason for a provision of that kind. 

MR. OFFUTT: It is purely an oversight on my part. What hap- 
pened: I wrote this witness' name and I thought we had supplied all the 
names. 

THE COURT: Iam not criticizing anybody. I am duty-bound to 
enforce an order of this Court, especially an order made by another 
judge. One of the purposes of pretrial is to limit the issues and to avoid 
parties being taken by surprise. 

As a matter of fact, one of the purposes of the present procedure is 
to reduce the element of surprise. I will sustain the objection. 

MR. OFFUTT: Would Your Honor consider this: I have two more 
witnesses. I think one of them will take a little time. Would Your Honor 
consider letting me withdraw this witness? 

If we do have to go over until Monday, because we will if we con- 
tinue with the trial, would Your Honor consider withdrawing him at this 
time and pass a final ruling on that? That would give them the weekend 
to check on it. 

MR. GALIHER: Oh, no. 

THE COURT: No. I will sustain the objection. I think I am duty- 
bound to do so. 

MR. OFFUTT: Can I make a full proffer so the record will show 


THE COURT: You may state what you expect to show by this wit- 
ness. ) 
MR. OFFUTT: We would show, if this witness were to testify, 
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that he had gone there with his father, who was suffering, had a diabetic 
condition and later had to have an amputation of the foot, or some portion 
of it, and therefore was walking with the aid of crutches and a cane. 
Living in that area, they went to the National Shrine. He went 
there twice with his father. His father would hold onto the right 
rail going down, which would be the center rail, and he would hold on to 
his father's left arm and hold his cane and crutch in his hand and go down 


in that manner, which is the same side on which Mrs. Burns said she 
fell. | 
In going down he noticed that these steps were loose and examined 


them and found that the nosing was raised and loose, the general condition 
all over, and particularly on that side, that the linoleum was very badly 
worn, was cracked and bubbled up, and on each of the occasions he went 
there he was extremely careful going down. | 

He also went there with his aunt to Mass, she had visited here, 
went to Mass once with her before the end of September, sometime in 
early September or early August. His aunt is a school teacher, is the 
way he fixed the date. 

Then he went to Mass after October 28, Midnight Mass, and the last 
time he went to Mass was sometime in December in 51. All together, 
he would say he had gone about eight different times over that period of 
time. : 

Each time he noticed the condition was practically the same, no 
change, always badly worn; the stripping was loose. I might say, too, 

the record will have this portion, that when this man's name was 
given to me, his name came out, that they went toa dinner. 

THE COURT: Justa moment. You have finished your tender. I 
am going to exclude the witness for the reason stated. 

MR. OFFUTT: The witness was not interviewed by me until Satur- 
day, the first time. That was late Saturday. I had his name but didn't 
know his last name. So, when I was given his full name, where he was, 
I went to see him at the Statler Hotel. He was going. off and I was due 
somewhere. I didn't completely interview him until the following week, 
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and I called him up--that is this week. 

So, when I finally discovered that he would be available, I was 
afraid that he might not have the time. So I had him check his records to 
be certain that it was during 1951 that he was there. He checked the 
record, and, for the first time confirmed that, just before he took the 
stand. I didn't intend to use him unless he could check his records of 
the hospitalization of his father and be certain of the date. 

His father has died since that time, and there was no other way 
to check it. His father was in the Naval Hospital. That is the way he 

checked the time. 


(Open Court:) 
THE COURT: The witness may be excused. 
cs 3K ae aK me ae 
FRED FUNKE 


was called as a witness by and on behalf of the Plaintiffs, and, being 
first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. OFFUTT: 

Q. Mr. Funke, will you state your full name? A. Fred Funke. 

Q. Mr. Funke, you are employed at the Catholic University? 
A. That is right. 

Q. How long have you been employed at the Catholic University ? 
A. Over 30 years. 

Q. You are employed by the Catholic University, too? A. That 
is right. 

Q. You are not employed by the Shrine? A. No. 

Q. You have never been employed by the Shrine; is that correct? 
A. That is right. ; 


x * * * * * 


Q. Mr. Funke, what kind of work do you do at the Catholic Uni- 


versity? A. Iam a carpenter. 
Q. Have you been doing carpenter work during the entire time there? 
A. Yes; that is right. 


or ee “A SS 2 Leer eee 
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Q. What particular department do you work in? Is that the main- 
tenance department? A. That is right. | 

Q. Was Mr. Wonder the superintendent during the time you were 
there? A. He was, part of the time; yes. : 

Q. Going back to 1951, October 28, 1951, did you learn of an oc- 
casion when a lady going down some steps from the east entrance of the 
Shrine claimed to be injured when she fell on those steps on her way into 
the church? A. Yes. I heard about it. : 

* * * * | * * 

Q. Do you know those steps that Iam referring to? Are you 
familiar with them? A. Yes. 

Q. Did you ever do any work on them before 19512 2? A. I built 
the steps. 

Q. When did you build those steps? A. 15 years ago. 

Q. Was that in 1942? .A. That is right. : 

Q. Do you associate that time with any particular event? 

THE COURT: He answered your question--1942. 

BY MR. OFFUTT: 


' 


Q. Were there metal railings at a later time put on those steps? 
A. Yes. There were metal railings. 
Q. How were those metal railings attached to the steps? A. They 


were screwed on to the steps. 

Q. And how were they screwed on the stone A. Had a flange on 
the bottom and screws were attached to the flange. : 

Q. The railings were attached in how many mee at the top of 
the steps and at the bottom? A. Yes. 

Q. Did they have any supports to the railings besides the attach- 
ments through the flanges at both ends? A. No; no other support. 

Q. So they were attached in two parts to the steps, one end at the 
top and on the other end at the bottom? A. That is right. 

Q. Do you remember what kind of screws they used to attach those 
railings to the steps? A. I would say about an inch and a half screws, 
to 2-inch. i 
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Q. Were they wood screws? A. Wood screws. 

Q. Were they brass or some other kind of metal? A. I think 
ordinary screws. 

Q. Do you remember whether they were attached with four screws 
or two screws, eachone? A. Four screws. 

Q. The screws themselves--were they into the wood directly or in 


some other substance? A. Into the wood. 


Q. Those wooden steps cover some stone steps? A. Yes. They 


were not direct to the steps but they had a wooden carriage. 


Q. 


They were above the steps? A. Yes. 

But not attached direct to the steps? A. That is right. 
There was a space between the two? A. Yes. 

Did there come a time in 1947 when those steps were covered 


with linoleum? <A. Yes. 


Q. And at that time was there metal stripping or nosing or flashing 


placed on the edge of those steps? A. Yes. 


Q. 


Can you tell us how the flashing or nosing was attached to the 


steps and how the linoleum was attached to the steps? A. Placed it on 


the steps and the front edge of the step boards. They had metal nosing 
attached by screws, about three-quarter-inch screws. 


Q. 
Q. 


They were also wood screws; am Icorrect? A. Yes. 
Were those the same steps that you had constructed in 1942? 


A. Same steps; yes. 


Q. What kind of wood was it you used then? A. Yellow pine; 
stepping board. 
Q. During the time that those steps had been down, were they 


cleaned from time to time? A. Yes. 


Q. 


That is, the help would sweep them and wash them off from 


time to time; isn't that correct? A. They would give them normal 


care. 


THE COURT: What does that mean? 
THE WITNESS: Be swept and cleaned. 


* 


ae * * * * 
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BY MR. OFFUTT: : 
Q. In connection with your duties in this maintenance crew did you 


have occasion from time to time to do any work in the Shrine? A. Yes. 

Q. In connection with that work did you ever do any work prior to 
between ' 47 and '51 in connection with those steps? A. Not on the 
steps, as I recall. | 

Q. Did you have any occasion to do anyenee in 1 connection with 

the railings? <A. Yes. | 

* * * * ok * 

Q. I put it between '47 and '51. A. I es have once or twice. 

I don't exactly recall. 

Q. Tell us what you did. A. Ifthe screws come loose would 
put wooden plugs in the hole and replace the screws. 

Q. How did you determine whether they were loose? 

THE COURT: Justa moment. Now, I think you do have to fixa 
date, because unless it was within a reasonable time prior to the date of 
the accident it would not be relevant. I could not determine where you 
were getting until you asked these two or three questions. 

BY MR. OFFUTT: 

Q. Can you fix the time with respect to October 28, 1951? Was 
it before that time? A. Yes. 

THE COURT: Can you tell us approximately when that happened? 

THE WITNESS: When they repaired the railing? 

THE COURT: Yes. Ya said once or twice you did something to 
the railing. Can you tell us approximately when that happened? If you 
can not, just say so. 

THE WITNESS: I don't recall just when it happened. 

THE COURT: Then I will sustain the objection. I will strike out 
his answer. It might have been back in 1947. It might have been too 
remote. 

* ea * 

BY MR. OFFUTT: 
Q. Was it after the steps had been covered with linoleum? A. It 
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might have been once. I don't recall. 

Q. You don't know whether it was after or before they covered the 
steps with linoleum? A. It might have been once before. I couldn't 
say. 

Q. Is it your recollection that it was once or so after the steps 


were covered with linoleum? 

THE COURT: He did not say so. Do you remember whether it 
was before or after the steps were covered with linoleum that you did some- 
thing with the railing? 

THE WITNESS: To the best of my knowledge I couldn't say. 

THE COURT: You do not remember. That is enough. 

BY MR. OFFUTT: 

Q. When the steps were covered with linoleum that you referred 
to, the railings were removed and then the linoleum was put on; isn't 
that correct, and the railings replaced? A. No. The linoleum cut 
around this railing, to my best recollection. We did not take the railing 
off at all. 

Q. You said what? <A. I don't remember taking off the railing. 

THE COURT: He said they put the linoleum around the railing. 
They didn't take the railing off to put the linoleum down. 

Q. Were you there when they put the linoleum down? A. I was 
at the University but I did not do the work. I was employed at the Uni- 
versity. I didn't watch the job being done. 

Q. You didn't see them actually put the linoleum down and you did 
not see whether they removed the railings or not; is that correct? 

A. That is right; yes. 

ca cs oF 7 cs 

Q. Did you in connection with your duties on the maintenance 
crew ever go into the Shrine and examine those steps to see if the nosing 
or the stripping was loose between '48 and '51? A. No; not to my 
recollection; I never examined them. 

THE COURT: Yes. Answer yes or no. Did you or didn't you? 
Answer yes or no. : 
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THE WITNESS: No. 
He ae a * 3K oe 
BY MR. OF FUTT: 

Q. In your experience, Mr. Funke, over the years, have you-- 
will you tell us whether or not you have found that where screws are in 
wood and water goes over that wood, will you tell us whether or not you 
have found that water gets into the screw holes and the wood will rot or 
deteriorate? A. No, I never found-- 

THE COURT: Just answer yes or no, and stop. 

THE WITNESS: No. 

* * * * * * 

109 BY MR. OFFUTT: 

Q. Will you tell us whether or not in your experience age, wood 
that gets old will dry and deteriorate where there are screw holes? 
A. Yes. 

* 2K mt * ae + 

110 CROSS EXAMINATION 
BY MR. GALIHER: 

Q. Will you please look at those photographs and tell us whether or 
not one of them shows the entire stairway and other two show certain 
sections of the stairway and railings that Mr. Offutt has been asking you 
about here today? A. Yes. These are the stairs. 

Q. Are those the steps that you built 15 years ago? A. Thatis 
right. 

Q. They didn't have the linoleum and edging covering them that we 
see in those photographs, do they? A. No. 

Q. At the time you built them you have told us that it was in 1947 
or somewhere around there that they were covered with linoleum and with 
a metal edging by someone when you were not present? A. That is 
right. 

Q. When you built those steps in 1942 did you also install the 
railings? A. I replaced the railing; yes. 

Q. How many railings were there on the steps after you did the 
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work on them? A. My best recollection is there were five. g 
: Q. That was true in 1947 also; there were still five railings? 


111 A. I think so. 
Q. Iron railings; is that right? A. I think so, yes. 
* 38 sd ae * K 5 
114 KATHLEEN LOLLY BURNS 


a plaintiff, was duly sworn, and was examined, and testified as follows: 
DIRECT EXAMINATION 
ae * * 7K 7 ad 
BY MR. OFFUTT: | 
Q. Mrs. Burns, will you state your full name, please? A. Kath- 
leen Lolly Burns. 
115 Q. Keep your voice up so His Honor and all the members of the 
jury may hear you. Mrs. Burns, where do you live? A. At 1304 Ran- 


dolph Street Northwest. 
* aE * + *K * 


‘ ¢ 
‘ aS eet 


| Q. Mrs. Burns, you live there with your husband and your two 
sons? <A. Yes. 

Q. And your husband sits here in the court room at the counsel 
table? A. That is my husband. 

Q. You have two sons--George and Neal--is that correct? A. , 
That is right. 

Q. Directing your attention to October 28,1951, Sunday, you and 
your husband went to the Catholic University to attend a service in the 
National Shrine; is that correct? A. That is correct. 

Q. And your husband was parking his car and you went into the 
Shrine to wait for him; is that correct? A. That is correct. 


aK 2K Ss xe sd * 
116 Q. You went into the Religous Gift Shop to start to make a purchase? 
A. I did. 


Q. After you left the Religious Gift Shop, did you make a purchase 
at that time in there? A. There were so many people in there I didn't 
want to wait. 
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THE COURT: Why don't you answer questions? 

THE WITNESS: No, I did not. | 

BY MR. OFFUTT: | 

Q. Then you left by -- there is one entrance that goes in from 
the side as you come in from the entrance to the Shrine; is that right? 
A. Yes. : 

Q. And the other entrance is one that goes right near the steps? 
A. Yes. | | 

Q. That is the entrance you went out? A. Yes. 

Q. Tell us what you did when you went out that door. A. WhenlI 

went out that door I walked right over beside the door. It is toward 
the center of that area and I had taken my hat off because there was a 
slight rain. I put my hat on. I have a habit of taking my glasses off, 
wiping them while I am sitting or waiting. I did that. | Put my glasses 
back on. I looked up toward the entrance to see if I could see my husband. 
coming. I didn't see him. 

I started to walk down the steps right at that area and as I stepped on 
the second step, something seemed to hold my foot and I was thrown for- 
ward or pitched forward and I landed on the floor beneath the steps. 

Q. What sort of steps were they? A. They were wooden steps 
covered with linoleum, with a metal edging. : 

Q. Try to keep your voice up. Everyone has to hear you. Were 
there any railings, hand railings? A. Yes; there were three hand rail- 
ings. | 
Q. Where were those hand railings? A. One on either side of 
the wall and one directly in the center of the stairway. 

Q. About how wide was the stairway itself? A. In feet I wouldn't 
know but it is much wider than this jury box. I can't tell the exact num- 
ber of feet. | 

Q. When you say wider, you mean the length of the front? A. Yes; 


longer. ! 


* * * * + * 
| 
MR. OFFUTT: Mr. Galiher and I have agreed that there is a dispute 
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between the defendant and plaintiff as to whether there were three rail- 
ings or five railings. With that explanation can we have them admitted? 
THE COURT: I don't think whether it is 3 or 5 is too important. 
They being in evidence, I suggest that they be passed to the jury. 
MR. OFFUTT: Mr. Galiher has agreed to one more stipulation in 


connection with them, that this shows just the general physical setup and 


not the precise condition at the time of the accident. 

THE COURT: Of course. 

aK * * * x * 

BY MR. OFFUTT: 

Q. Mrs. Burns, when your foot was caught, you said, just how was 
it caught? Can you tell us that? Explain that a little bit. A. Well, I 
stepped on what I regard the second step. It felt like something held my 
foot. I wasn't able to move it and the next thing I knew, I was pitched 


forward. 


Q. Did you see anything wrong with the steps as you looked down the 
steps going down? A. No, I did not. 

Q. Which portion of the steps were you on with respect to the 
center rail and the side rail? A. Just about in that diagram over there, 
about the middle. In going down it would be from the gift shop, just about 


the middle of that stairway going down. 


Q. You mean this portion? A. Yes, sir; when I came out of the 
gift shop. 

Q. Was there any rail in the portion where you fell down? A. No, 

there was not. 

Q. This rail that you have spoken about, the two rails near the 
walls, were they attached to the walls? A. No, they were not. There 
is a little space between there. But they are alongside the wall. 

Q. Was there any sign of any.kind anywhere in the area of the 
steps relating to the steps or the rails? A. No. 

Q. After you fell, what was your condition? 

MR. OFFUTT: I am just going to ask this one question. © 

THE QGOURT: Yes, indeed. 
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MR. OFFUTT: I can tell what it was, to save time. Shall I ask 
her this or just state generally her condition? : 

THE COURT: I will allow that question. 

BY MR. OFFUTT: ! 

Q. What was your condition? How were you hurt when you fell? 
A. When I fell, I laid on the floor. I hit from my left side and I could 
feel my wrist gone. I had a terrific bang on my body and my glasses 
went through my eye above my eyebrow here, and shatte red the lens 
and the impact rolled me over on my other side. : 

A gentleman that was there that I had never seen before or since 

came to help me. He probed and took glass out of my eye and 
helped me the best he could. 

Q. And you suffered a fractured hip? A fractured hip such as has 
been described here? A. Yes. Terrible pain. I didn't know what was 
wrong with me at that time. : 

Q. Yousaidyour left side, but you took hold with your right hand? 
A. It is myright: side and I rolled over on my left side, which I refer to 
as my good side. | 

Q. After you had fallen and suffered the injuries that you have de- 
scribed you stayed there for some time and then your husband appeared; 
is that correct? A. He came in shortly. : 

Q. Iam trying to get down to the point, --limit this examination 
to what the Court has requested. When your husband came, then there was 
an ambulance came to carry you away? A. Yes. He left me to call an 
ambulance. : 

Q. Did anyone from in the gift shop, any of the business personnel 
or the nuns, come out to where you were between the time when you fell 
and the ambulance carried you away? A. Yes. | 

Q. Who were they? A. A nun came out that I didn't know and she 

spoke to the gentleman who was helping me. : 

* * * * * * 

Q. Now, showing you Plaintiff's Exhibit No. 2, would you mark 
on this picture, please--let me check this pen. Just mark a cross-mark 
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where you were laying after you fell. This is the center and these are 
the two--let me ask you one thing: Is this the rail that you said was not 
there at the time? A. Yes. t 
Q. And you came down this portion of the stairway? A. Just 4 
above where that rail is. 
Q. Mark the cross-mark. A. My head was just about like that. 
THE COURT: This is not a private conference. The reporter 





has to take down what you are saying. 
THE WITNESS: Your Honor, my head was just about where this 
center rail is and then my feet extended over towards ... 
BY MR. OFFUTT: 
Q. Where were your feet? Put a mark where your feet were. 
A. I imagine over this way. The distance I can't tell, but over that side. 
Q. Would you mark the step on which your foot was caught? A. 
This step that I call the second step. It is the step down from the landing. 
Q. I meant to ask you where it was you were walking down but you 
have marked another place. A. I started down the steps. I was stand- 
ing under this-- 
Q. Mark the step where you were walking down. A. Right over 
here. I am nervous. 
Q. Just take your time. A. It was right about here. This is the 
place that my foot was caught. 
Q. It is over near the center rail? A. Near this rail. 
* a aa * x * 
CROSS EXAMINATION 
BY MR. GALIHER: 
Q. Mrs. Burns, as I understand it, the first x-mark that you put 
on that photograph was a mistake and then you tried to rub it. out or Mr. 
Offutt did, and you put the second x-mark on the same step to the right 
of it? A. Yes. 
Q. Mrs. Burns, you had been in the Shrine prior to this occasion, 
had you not? A. Yes. 
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Q. You had attended Mass there over a period of a number of 
years, had you not? A. I have been going to the Shrine from the day 
it was built. 

Q. You were accustomed to going perhaps once as month or 
six weeks; would that be a fair average? A. I can't state that I went 
that often but in the summertime I went more frequently than in the 
wintertime. } 

Q. On the occasion of your accident were the steps L. railings 

any different from what you had noticed them to be in on the occasion, 
let us say, just prior to your accident when you had last visited the 
Shrine? A. General appearance the same. 

Q. Asa matter of fact, their entire general sarees was the 
same as you always had remembered it, at least for several years, 
anyway? A. I didn't pay particular attention, Mr. Galiher. 

Q. Is that appearance reflected by these photographs, the one 
that the ladies and gentlemen of the jury have, and these other two photo- 
graphs? A. About those I know nothing; but the other large photograph 
has the same general appearance of the entrance to the Shrine. 

Q. Suppose you look at these two photographs, if fen will. A. What 
do you want me to tell you on these? 

Q. If the photographs, the one the ladies and gentlemen of the jury 
are looking at and those two reflect the condition of the Shrine, that part 
of the Shrine and the steps as you remember them to have been on the 
day of your accident and also, let us say, the last time prior to the acci- 
dent that you had been to the Shrine for Mass. | 


. MR, OFFUTT: I object to that as being something that could not 
be physically-- 
THE COURT: That is proper cross- ~examination. Objection over- 
ruled. : 
THE WITNESS: Well, as for condition of the steps I couldn't tell 


from a picture the condition of the steps, but the position and the type 


steps, Your Honor, is just the same. ; 
BY MR. GALIHER: | 
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Q. You were thoroughly familiar with the inside of the Shrine and 
the portion of the Shrine which we see in those three photographs, were 
you not? A. I had been going there for years; and I knew the Shrine. 
Q. Is there anything different about what is shown in these photo- 
graphs with respect to the entrance to the Shrine, the walkway, the 
steps, the appearance of the steps and the railings, anything different 
from what it was on the day of your accident? 
MR. OFFUTT: Object to that. She has already answered the 
question. 
THE COURT: Objection overruled. 
THE WITNESS: Well, Your Honor, the general appearance, -- 
this is the best I can do--the general appearance is that door, the entrance 
coming in, the steps going down, there is only one thing I noticed. The 
rug was flush with the steps now. It wasn't the day Ifell. I don't know 
130 how else to answer it. The general position of the steps, except 
there are five railings, there were only 3 the day I fell. I don't know: 2 
what else to say. . See 
a * * * * een 3 
BY MR. GALIHER: ead 
Q. There was good lighting in the Shrine at the time of your acci- 
dent? A. The usual lighting, Mr. Galiher. 
Q. Which you felt was adequate? A. I never questioned-- 
Q. There was no one with you at the time of your accident, as I 
understand your testimony. A. No. 
* ps * * * * 
Q. Now there came a time when you approached the steps for the 
purpose of going down them? -A. “Yes. 
Q. And did you look down at the steps before you used them? A. I 
always look at steps before I go down. 
Q. And you did on that occasion? A. And I did that day. 
131 Q. And you noticed nothing unusual about the linoleum on the 
steps, did you, Mrs. Burns? A. You mean something protruding or 
something like that? No. 
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Q. Anything different from what you had noticed, let us say, the 
time before when you had last visited the Shrine. A. : No. I did not see 
anything different. | 

Q. And you noticed the edge of the steps at the place where you 
started to go down, you noticed the metal edging that was there? 
A. Mr. Galiher, I looked generally at the steps as I was going down as 
I always do, just generally at the steps going down. I never thought of 
anything hazardous. 

Q. You did look down to see where you were walking before you 
stepped down on that day? A. Yes. | 

Q. Did you make any effort before you stepped down to take hold 
of a railing? A. Where I walked down there was not a railing. Iam 
very sure-footed. I never depend on a railing. I am very sure-footed, 
very agile. | 

Q. Then you saw no need for grasping a rail on this occasion? 

A. I never do. | 

Q. And as you looked down you noticed nothing wrong with the metal 
edging which was at the edge of each of the steps, particularly the first 
step that you were going to go down upon? A. Mr. Galiher, I looked 
at the steps generally. I didn't look at a particular edge. I had no fear 
of walking down the steps. I just looked at the steps salesak and I 
walked down. 

Q. And you had no fear of these steps because they looked just 
like they had on the other occasions that you had used them, let us say 


at least within the year or so prior to your accident; isn't that a fact, 

| 
Mrs. Burns? A. Well, I believe it is the same question. I just looked 
at the steps generally. Iam sure-footed. I didn't see anything. 


Q. You had your glasses on? A. Oh, yes. 

Q. And, by the way, are they bifocals? A. They were. 

Q. Did you see any place on the steps where the linoleum was 
separated from the metal edging? A. Those steps were not in good 
condition. That I know. : 

Q. And you knew they were not in good condition? A. No. What 
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I mean by that is that naturally the steps were worn in parts but I didn't 
see anything. If I had seen anything wrong I wouldn't have walked down 
them. 

133 Q. I would like to ask you specifically if you saw anything wrong 
with those steps, either the linoleum or the metal edging, other than the 
fact that they had been used by people who had used the steps. 

THE COURT: Don't you think that has already been answered? I 
am not going to cut you off if you want to continue this line of inquiry. 

MR. GALIHER: The lady said they were not in good condition. I 
am trying to pursue that. 

THE COURT: You may pursue it. 

BY MR. GALIHER: 

Q. Was there any place there that you saw, Mrs, BurfiS, where the 
linoleum was separated from the metal edging? A. Mr. Galiher, I 
never got down and examined-- 

THE COURT: Just answer yes or no, please. 

THE WITNESS: I don't know. 

THE COURT: If you do not know, say so. 

THE WITNESS: I don't know. 

BY MR. GALIHER: 

Q. Was there any place there where you saw any of the metal that 

was raised? A. I don't know. 


134 Q. Was there any place, Mrs. Burns, where you saw any hole 
indicating that a screw had come out of the metal edging? A. I never 
looked that closely-- 


Q. You never saw that? A. No. 
* * * * * * 


Q. Asa matter of fact, you had used them many times yourself 
without any difficulty, had you not? A. Yes. 

Q. And as recently as six weeks before the day of the accident; 
perhaps a month? A. Yes; just about six weeks before. 

Q. The photographs which we have shown, with the exception of 
the carpeting which you did not recall as being flush with the bottom of 


\A, 
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the steps, and the fact that you believe to have been only 3 rails instead 
of five, as in the photographs, show the condition as you remember it, 
with respect to the other items as of the time of your unfortunate acci- 
dent? A. Iam a little bit confused about the condition, Mr. Galiher, 

because I can't testify from the photograph about the condition of the 
steps. But the general appearance of these pictures is the same as the 
Shrine was at that time. I can't testify from a picture because I don't 
know. | 
Q. And it is a fact, is it not, Mrs. Burns, that at the time of 
your accident you noted nothing unusual or hazardous about the steps in 
any way, did you? A. No. : 

* * * * * * 

REDIRECT EXAMINATION _ 
BY MR. OFFUTT: | 

cd * oe * * 3 

Q. Just leaving you Plaintiff's Exhibit No. 2, which has been 
marked by you, when your foot was caught on the second step, did you 
make any effort to catch hold of a rail at that time? | A. Yes. That is 

how my hand took the brunt of my fall. I reached, naturaily, and 
there was nothing to grasp. That is how my hand had such a serious 
fracture. | 

Q. Was there a rail within your reach at that time? A. No, sir. 

Q. Oneither side? A. No, sir. 

Q. Is there any question in your mind as to whether there were 
three or 5 rails on that day? A. No question whatsoever. There were 
three rails. | 

Ne a ae cs | o* aK 

MR. OFFUTT: ..... May Ioffer in evidence the Defendant 
Catholic University's Interrogatory No. 13, filed November 5, 1953, and 
answer filed June 3, 1953? Mr. Galiher said I may read it. 

THE COURT: Very well. You may read it. i 

MR. OFFUTT: No. 13 and No. 14. No. 13: 

"When were the additional hand rails put on the steps in 


| 





74 

question? "Answer: 1941. 3 

"14. Give the name and address of the firm or individual who in- 

stalled the additional hand rails. "A. Samuel Hughes, 4118 Ilinois 

Avenue, Northwest, Washington, D. C." 

Thereupon, 

NEIL MICHAEL BURNS 
was called as a witness by and on behalf of the Plaintiffs, and, being first 
duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. OFFUTT: 

* ae ae xe * aK 

Q. You are the son of Mr. and Mrs. Burns, the plaintiffs in this 
case? A. Iam. 

oF * * bd 3E x 

Q. Where are you employed at the present time? A. I am employed 
with the Household Finance Corporation. 

aK a * oe ae * 

Q. The nun took you out and showed you where your mother had 

fallen? A. Yes. 

Q. Was there anything in that locality where the nun showed you 
your mother had fallen, any mark of any kind? A. Blood mark on the 
carpet. 

Q. I want to show you now Plaintiff's Exhibit No. 2. There are 
some marks. Ignore those marks. Mark with your own recollection-- 

THE COURT: Is there any question where the accident took place? 
Mrs. Burns marked the spot. Is there going to be any contradiction 
over that? 

| MR. GALIHER: The witnesses I think generally will indicate it was 
in the same place, but it has been some years. I don't believe there had 
been any particular question that she fell somewhere in there and landed 
at the bottom of the steps. But perhaps Mr. Offutt had better get it marked. 
THE COURT: Very well. 
THE WITNESS: What spot do you want me to mark? 
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BY MR. OFFUTT: | 

Q. Where you observed the place where your mother had fallen 
and the blood spot. A. With a circle, to show where my mother had 
lain? : 
Q. I think that is satisfactory, and put your initial alongside of it. 
Q. Can you indicate where the blood spot was? A. To my recol- 
lection I couldn't say it was at one particular point rather than another. 
It was in the general area of where the nun showed me my mother had 
lain after she fell. | 

Q. In that circle you have indicated-- A. That circle. 

Q. You have made a circle, with your initials at the bottom of the 
circle? A. Yes, sir. : 

* * * * * * 

Q. Asa result of and after that conversation with your mother 
about how she fell and was injured in this accident, what did you next 
do? A. The next day my brother and myself returned to the Shrine be- 


cause on the previous day my brother hadn't seen where my mother had 


the accident. 
THE COURT: Just answer questions. 
THE WITNESS: Iam sorry. We went back to the Shrine. 
BY MR. OFFUTT: | 
Q. What was your purpose in going back to the Shrine the next 
day? A. Because my brother wanted to see where my mother had fallen. 
Q. What did you do when you went back to the Shrine the next 
day? A. I showed my brother the steps and where my mother had had 
her accident. | 
144 Q. Now with respect to this blood spot that you had seen the day 
before, was that still there? A. Yes, sir. | 
Q. Did your brother see that too? A. Yes, sir. 
* * * * : * * 
Q. Describe what you saw. A. I don't understand what you mean. 
Q. Describe the appearance of the steps. What kind of steps 
were they? A. The steps were of a rubber composition covering with a 
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metal edging. 

Q. Were there any iron railings of any kind up there? A. There 
were three iron railings: One in the middle and one on either side. 

Q. The photograph, Plaintiff's Exhibit No. 2, if you will notice, 
has 5 railings on it. Were there five railings on it the day you went 
there? A. Three. 

145 Q. Is there any question in your mind about there being three? 
A. None. 

Q. While you were there--those steps, what kind of a metal 
stripping was it? What color was it--brass? A. It was silverish 
aluminum color. 

Q. How was the metal stripping attached to the step, if you know. 
A. By screws I believe. 

Q. These railings--how were they attached to the steps? A. They 
were screwed in with a metal flange. 

Q. Describe, to the best of your recollection, the condition of the 
steps and the flashing, and so forth. A. The linoleum covering was 


heavily worn with depressions and ridges and blisters in it, I guess you 


would call them. The metal stripping was loose and depressed in some 
instances and raised in other instances. 

Q. With respect to the surface of the metal stripping, was it 
smooth or corrugated surface? A. It had small ridges; small parallel 
ridges running in it. 

Q. What was the condition of the top of that stripping as to wear? 

A. It was roughly worn; it was raised in some places; lowered in 
some places; some places were flattened out. Around the railing of 
course there they were in good shape; they wouldn't be used. 

Q. With respect to the ridges, the corrugations on top of it, were 
those intact throughout or what was that condition? A. No. Some of 
them were flattened out. It was raised and rough in other instances. 

Q. Give us your best recollection of the extent of the raising of 
the metal stripping. A. At different points along the front of the steps 
it was raised as much as a quarter of an inch. 
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Q. Was that condition that you observed as to the wear and the 
looseness, wearing of the linoleum covering, let's take that first--was 
that a general condition or just in spots? A. It was in the travelled 
spots. Around the railings of course, it wasn't worn down too much. 
Overall it had the general appearance of being worn down except around 
the railings. 

Q. Did you examine the entire steps or justa little portion of the 
steps? A. We looked at the entire steps. : 

Q. Did you examine any step with particularity, with special care? 

A. Yes. We inspected the second step with TORLESES care. 

ok K ae K | 4 a 

Q. Was there any raised portion of metal stripping on the second 
step where you examined it? A. Yes. 

Q. What was the extent of the raised Sciate of that you observed 
on the second step? A. Approximately the same as the rest of it; any- 
where from nothing to a quarter of an inch; at different locations on the 
second step. 

Q. Can you tell us whether or not you examined this portion of 
the step, and I am indicating the portion in front of coming down from 
the exit of the gift shop. A. Yes, sir. 

Q. You did examine that portion? A. Yes, sir. 

Q. Of the second step? A. Yes, sir. 

Q. Is that the portion you have referred to in your testimony ? 

A. Itis. ! 

* * * * * * 

Q. In front of this area, using this picture again, there is a rug 
in the foreground. Can you give us some description of the approximate 
size of that rug? A. Well, the width is the only thing I can give you an 

idea of. It covered the width of the stairs which is about 30 feet. 

2 * * * * * 

Q. Approximately how wide--can you give us some idea of the width 
of those steps? A. I would judge they would be about 30 feet. 

Q. Did you observe the type of shoe that your mother was wearing 
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that day? A. Yes. 

Q. What kind of a sole did it have? A. Leather sole. 

Q. With respect to the way the sole was attached to the shoe it- 
self, was it a sole that is part rolled up over the front of the shoe or 
was it a sole of the type of mine, stitched? A. Type of yours, stitched. 

Me aK ate oe * * 

Q. How thick was the sole of your mother's shoe, the front por- 
tion? A. I can't give an estimate in inches, but it is half the size of the 
sole on my shoes. It is a woman's walking shoe. 

Q. Was it more than a quarter of an inch? A. I would say less 
than a quarter of an inch. 

* a a xe 

CROSS EXAMINATION 
BY MR. GALIHER: 
Q. Mr. Burns, you had been to the Shrine on a number of occasions 


prior to the occasion of your mother's accident, had you not? A Yes, I 
have. 
Q. You had gone up and down those same steps where your mother 


had her accident on a number of occasions? <A. Yes, sir. 

Q. You have seen these photographs before, have you not, Mr. 
Burns? A. Yes, I have. 

Q. These belong to Mr. Offutt--before this morning, I mean. 

A. Yes, sir. 

Q. It is a fact, is it not, Mr. Burns, that the interior of the Shrine 
as you see it in that first photograph on your left and the full stairway 
and then the next two photographs which show certain sections of the 
stairway and certain railings--it is a fact, is it not, that on the morning 

of your mother's accident when you went there the interior re- 
specting what is depicted in those photographs looked as it is found in the 
photographs? A. By that, do you mean in detail, everything concerned 
with the picture or do you mean just the overall appearance of the hall- 
way itself? 

Q. I mean, is there anything, with perhaps the exception of what 
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looks like the photographer's bag, who took the picture, in the background 
in one of the pictures, is there anything different as you remember it? 
A. Yes. The appearance in these pictures of two railings which were 
not present at the date you mentioned. : 

Q. You say there were 3 railings on the occasion of your mother's 
accident? A. That is correct. 

Q. Those photographs show 5 at the time the photograph was taken? 
A. Yes. | 

Q. Do you notice other differences? A. Not to my recollection. 
No, I can't notice anything else different. : 

Q. You had been up and down the same steps on a number of oc- 
casions prior to your mother's accident? A. Yes, sir. 

Q. On the day of your mother's accident you went up and down the 
same flight of steps, did you not? A. Yes, sir. | 

Q. And you reached there shortly after your mother's accident ? 

A. Yes, sir. | 

Q. And you noticed nothing wrong with the steps or with the edging 
on that occasion--nosing I should say, perhaps. A. ‘What do you mean, 
by inspecting, or do you mean by observation? : 

Q. Did you notice anything wrong with the linoleum or with the 
nasing or edges of the steps at that time? A. Nothing other than the 
normal condition which I had seen there before. : 

Q. Did you notice anything out of place or loose on that occasion? 
A. I didn't look for anything in particular that day; no, sir. 

Q. And they were in the same condition, as far as you can recall, 
as they had been on the previous visits that you had made to the Shrine? 

MR. OFFUTT: I object to that. That calls for a conclusion. 

THE COURT: Objection overruled. This is proper cross-exami- 
nation. 
THE WITNESS: Would you rephrase the question? I lost track of 
it. | 

MR. GALIHER: Read the question. : 


(Question read. ) 
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THE WITNESS: I would say they were in the same condition with 
respect to observation. 

BY MR. GALIHER: 

Q. You had no difficulty using them, going up and down them? 

A. I don't know what you mean by difficulty, sir. 

Q. You didn't trip or catch a foot or anything? A. No. 

Q. You had not on any other occasion? A. No, I had not. 

Q. You didn't notice anything wrong with the linoleum, you didn't 
notice any raised portions or depressed portion of the linoleum on that 
occasion, did you? A. Of course the linoleum was heavily worn. That 
was noticeable to anybody when they walk up and down the steps. 

Q. And you noticed that on that occasion? A. Of course. It had 
been the condition; you say were the steps in the same condition--they 
were in the same condition. They were in the same condition. 

Q. Do you remember giving your deposition back in 1954? A. Yes, 
sir, I do. 

Q. Mr. Offutt was present at the time you gave your deposition and 
you were asked questions after being sworn? A. Yes, sir. 

Q. And made answers. On page 9 were you asked these questions 
and did you give the following answers: 

"Q. Did you notice anything particularly about them on that 
day? "A. I noticed that they were in the same condition that they 
had been on my previous visits. I mean, they hadn't been changed 
at all. 

"Q. Did you notice anything wrong with any of the steps? 
"A. AsIsay, I didn't make any careful investigation of the 
steps. It was a fleeting glance. 

"Q. Did you notice anything out of place or loose at this 
place Sunday? "A. No. 

"Q. As far as you observed they were in the same condition 
that they had been on the occasion of your previous visit, which 


was sometime before, which you can't tell us exactly when? 
"A. Yes." 
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Were you asked those questions and did you give those answers 
that Ihave read to you? A. To my recollection I imagine. I don't re- 
member the exact wording, of course. If it is a matter of record-- 
Q. Do you agree that you gave these? A. Yes. I gave the deposi- 


tion. 
Q. That was the truth at the time you gave it? A. Yes. 

Q. And that is still the truth today, isn't it, Mr. Burns? A. It 
certainly is, sir. ! 

Q. You told us today--you told Mr. Offutt, in answer to his questions, 
that you noticed that uniformly there were places where the edging or 
nosing was raised a quarter of an inch; is that correct? A. Yes, sir. 

Q. In different places? A. I said if I remember correctly it was 
raised from nothing to a quarter of an inch, the stripping. 

Q. It was more like a 16th of an inch, wasn't it? A. I mean in 
degree I would say by touching it and raising it, would go to a quarter of 
an inch. : 

Q. Didn't you in your previous deposition in two different places 
say that it was one-eighth to one-sixteenth of an inch and later on you said 
it was one-sixteenth of an inch? Iam referring, Mr. Offutt, to page 21 
and page 29 of his deposition. I will read it if you want me to. Suppose 
I do that. | 

Actually you didn't observe on that occasion the first occasion any 
separation or any raising about the steps whatsoever, did you, Mr. 
Burns? A. No; I didn't investigate them. 

Q. It wasn't until you came back with your brother the day after 
the accident that you noticed for the first time this separation between the 
edging and the linoleum? A. Yes, sir. 

Q. On none of your previous visits had you ever r noticed this ? 

A. No, sir. 

Q. Andthen, referring again to page 29 of the deposition which 
has reference to the trip that you made back to the premises the day 
after the accident, were you asked this question and did you give this 
answer that Iam going to read, starting at the bottom of page 28: 
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"Q. I mean by that you said here and there there were por- 
tions of the tread which seemed to have a little more wear than 
others and in places you observed that there appeared to be a space 
of approximately one-sixteenth of an inch between the linoleum, 

or whatever the cover was, of the step, and the metal edging of the 

step? "A. Yes." 

Were you asked that question and did you give the answer that I 
have read to you? A. I don't remember the question in particular. I 
don't remember every question given but if it is a matter of record I 
imagine I did. 

Q. Your recollection was better in 1954 than it is today? A. My 
recollection was better but I don't know my judgment is any better. The 
judgment of a quarter of an inch and sixteenth of an inch in my estimation 
isn't that great a difference when you are looking at something. 

Q. On the occasion of your second visit you noticed no screws out 
of place in the edging when you examined the steps, did you? A. Not to 
my recollection. 

Q. You never noticed any screws out of the edging on the occasion 
of the first visit that you made? I am talking now about on the day of 
your mother's unfortunate accident. A. No, I didn't perform any in- 

vestigation that day. 

Q. How many minutes were you in the Shrine on the day of your 
mother's accident? A. I was in the Shrine I would say approximately 
10 or 15 minutes, as well as I can recollect. 

Q. How long were you in the Shrine with your brother on the next y/ 
day? A. Again perhaps 20 or 25 minutes; I am not sure exactly. 

MR. GALIHER: Thank you very much. 

REDIRECT EXAMINATION 
BY MR. OFFUTT: 

Q. The separation between the step, would you indicate with your 
finger your best estimation of the separation of the metal stripping from 
the step on the second step that you were referring to? A. About this 
much, if you can measure it. 
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Q. Did you ever measure it with any ruler? A. No. I didn't 
have any ruler or anything; no. | 

Q. And your testimony today--will you tell the Court whether that 
was your best estimation and recollection of the space that you have re- 
ferred to just now? A. That is my recollection; yes. 

Q. When you said it was a quarter of an inch, was that your best 

estimation? A. I said it went from nothing toa quarter of an 
inch at different spots. : 

Q. You mentioned something about, when Mr. Galiher was talking 
to you, about the raising and lowering of the strip. How did you test 
that? A. By walking up and down just checking with the pressure, with 
my heel and getting down and moving it with my hand. I mean, just 
grabbing hold of it and shaking it back and forth. 

Q. Did it rattle or move when you shook it back and forth? A. 
Yes. That is where the raising and lowering came in. 

* cg e * ! 5 * 

ROSETTA HAWKINS : 

was called as a witness by and on behalf of the Plaintiffs, and, being first 
duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. OFFUTT: | 

* * * * * * 

Q@. Where are you employed? A. At the Catholic University. 

* * * * * * 

Q. What kind of work do you do? A. Tama maid. 

Q. How long have you been working there? A. Since 1949. 

* * * * * * 

Q. Has your work been continuous there since that time, up to 
the present time? A. Yes, it has. i 

Q. In connection with your duties, do you ever have occasion to 


do any maid work in the National Shrine Building? A. Yes. 
* * * | x ae 
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Q. Do you know the steps which are covered with linoleum? Let 
me show you a picture here. That might be a better way to do it, Your 
Honor. I want to show you this picture, Plaintiff's Exhibit No. 2, just to 
have you look at these steps and the entrance. 

Do you recognize the location in the Shrine building of those steps? 

A. Yes. 

Q. Those are the steps that I am asking you about. Did you ever 
have any occasion to clean those steps in connection with your duties? 
A. Yes, I did; long time ago. 

Q. Having in mind between 1949, when you went to work there, 
up to the last part of 1951, did you have occasion, in connection with 
your duties, to clean those steps during that period of time? A. Yes, 
it was. 

Q. In connection with the cleaning of those steps, how did you 
clean them up? A. I scrubbed them with the mop. 

Q. How often would you do that? A. Once a week. 

Q. What would you use in connection with the mop? A. Iuseda 
little bit detergent and water. 

Q. Did that continue through the entire period an average of what 
you worked, you did in cleaning them up? A. That is right. 
MR. OFFUTT: Thank you very much. 

CROSS EXAMINATION 

BY MR. GALIHER: 
Q. Did you work for the National Shrine of the Immaculate Con- 
ception? A. Yes, I did. 
ca oe ae * ae % 
Q. Mrs. Hawkins, on the occasions that Mr. Offutt asked you 
about when you cleaned these steps did you ever notice the steps in need 

of repair? Let me ask you this way: Did you ever notice the metal 
nosing or edging on the steps separated from the linoleum or raised from 
the linoleum during this period Mr. Offutt asked you about? 

MR. OFFUTT: I limited my examination very carefully to what 
she did. 
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THE COURT: I think this question is within the scope of the direct 
examination. It is proper to ask a witness what the witness observed 
on the occasions concerning which she was interrogated on direct exami- 
nation. Objection overruled. i 

BY MR. GALIHER: 

Q. Would you please answer that? A. I never Woticed it being 
removed from the steps. 

Q. Did you ever notice the linoleum during that ierioa cracked 
or depressed? A. No. i 

Q. Higher in one area and lower in another? A. No, I never 
noticed it. 

* me K * ! 5 a 

GEORGE BURNS | 
was called as a witness by and on behalf of the Plaintiffs, and, being 
first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION . 
BY MR. OFFUTT: : 

ae oe a ok | * ak 

Acco ac Where do you work, Mr. Burns? A. Iam employed 
by the American Automobile Association and I have a travelling job so 
that I don't work in any particular place except for a brief length of time. 

aK 5 a aE ak a 

Q. In 1951; were you working for the American Automobile As- 
sociation then? A. No. At that time I was in the Air Force. 

Q. On active duty? A. That is correct. | 

Q. Where were you located while in the United States Air Force 
in 1951? A. I was stationed at Andrews Air Force Base, which is about 
14 miles from Washington. I was living at home. : 

Q. Directing your attention to the date, Sunday, October 28, 1951, 
do you remember the occasion when your mother was injured on that day ? 
A. Ido. | 

* * * * >» * 


Q. When your mother and father went to church at the National 
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Shrine for the 10:00 o'clock Mass did there come a time after they had 
left that you learned that your mother had been hurt? A. Yes. 
ae cd ae * ae a 
Q. But went to the hospital to see your mother. A. Yes. 
Q. When you got to the hospital to see your mother, you had a 
conversation with your mother at the hospital about how she was hurt; 


is that right? A. Yes, I did.. 


Q. In that conversation, and seeing your brother there, did there 
come a time when you went to the National Shrine of the Immaculate Con- 
ception and make an examination of the steps that went in the Shrine? 

A. Yes. 

Q. When was that? A. Following day. 

Q. That would be the 29th, Monday? A. Yes. 

Q. Did anyone go with you? A. Just my brother and myself. 

Q. What did you do when you got there--strike that. 

* * * * * * 

Q. Asa result of the information which you had received, what 
steps did you examine with particularity? A. I particularly examined 
the second step generally to the left as you go down the steps. 

Q. What kind of covering did they have on those steps? A. It was 
some sort of composition material that might have been linoleum tile or 
rubber tile. There is difficulty to distinguish which, exactly, it was. 

It was some composition of this sort. 
Q. What other material, if any, did they have on the step? A. 








There was a metal strip along the leading edge or what I have since re- : 
ferred to as the nosing of the steps, I believe is the term. 

Q. What type of metal stripping was that? A. It might have v 
been brass. I am not sure exactly, of the composition of the metal. 


Q. But it was metal. A. It was metal. 

Q. Did the steps have any rails? Tell us whether or not you ob- 
served any rails, hand rails. A. Yes, Idid. There was a handrailing 
on the extreme left and on the extreme right, and one down the center. 

Q. With respect to those 3 railings you have indicated, is your 
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memory clear on that? Are you certain about that? A. Yes. 

Q. When you examined the steps, tell us what you observed the 
condition of the steps to be. A. Iobserveda general condition of wear. 
The composition which formed the surface of the step was worn. In spots 
it was cracked and in other spots it was depressed and the metal strip 
along the leading edge of the step seemed to have dents. It was battered 
and it was loose in a general condition over the area of the steps. 

Q. Over the entire area of all the steps? A. That is right. 

Q. With respect-- | 

THE COURT: Just a moment. I am going to ask the reporter to 
read that answer. 

(Answer read. ) 
BY MR. OFFUTT: : 

Q. What was the condition of the metal strip that you observed? 
A. The metal strip; in particular, it was loose in the way it was attached 
to the step itself, and the metal strip also had, as I say, dents; it ap- 
peared to have been worn. 

Q. How would you describe the worn portion of the step? Was it 
just slight? A. It varied over the width of the steps which were per- 
haps 25 or 30 feet wide; the steps there; and it would vary from spot to 

spot. In one spot perhaps it would be more worn than in others. 

Q. What was the extent-- From what to what was the extent of 
wearing on these various spots? Describe that. A. Well, in some 
spots it was smooth and im other spots it showed sort ee ridges that it 
has normally. 

Q. Tell us whether or not there were any spots where there was 
any separation between the linoleum and the strip, metal strip. A. Yes. 
There was a separation. It appeared that it was the sort of separation, 
it was a loose condition, rather, so that as you look at it casually from 
directly above it appeared to lie flat but when you looked at it closely and 
at an angle, you could see there was a looseness = and a separation 
between the metal and the composition. | 

Q. Now with respect to the second step that you examined, 
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you have been describing the general condition throughout all the steps? 
A. Yes. 

Q. Now with respect to the second step that you examined with 
particularity, what was the condition of that step with respect to the 
looseness or tightness of the linoleum and the strip? A. The same 
| condition of looseness and general wear was true of that as it was 
of the other areas of the steps. 

Q. Give us your best estimation and tell the Court and the jury 
what the separation was that you observed on that second step. A. It 
might have been at a maximum of perhaps a quarter of an inch and ata 
minimum it would appear to lie flat and not be separated. It varied 
across the step itself. 

Q. How would you tell of the laoseness of the strip that you have 
mentioned? A. Well, my brother and I, we got down very close to it 


and looked at it and examined it very closely, stooping down on the steps, 


because that is what we had come to observe. 

Se we looked closely enough to satisfy ourselves exactly what the 
condition was. 

Q. Did you or your brother do anything to the strip itself or the 
linoleum in examining the two? A. By that you mean anything, physically 
touch it? 

Q. Pressure or anything like that. A. I don't recall exactly 
whether I personally touched it or not. I do know that I went with this 
question in my mind, to determine exactly what the condition was and I 
satisfied myself as to the condition. That is five years ago and I don't 

remember exactly how I satisfied myself. I do recall getting down 
close to it and getting up within a matter of inches to look at it and I may 
very well have touched it in doing this, but I don't really remember. 

Q. Was there any rattling or anything of that sort, of the strip? 
A. I don't recall. 

Q. Do you remember whether the strips were attached to the step 
by nail or screw or what they used to attach? A. I don't recall whether 
it was a nail or screw. Ido recall it was attached by a nail or screw as 
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opposed to being cemented down or something. It was some sort of 
fastener like that. ! 

Q. This movement or looseness that you have spoken about of the 
strip on the second step, did that extend across the whole step or just 
confined to the left of the center? A. No. It was not confined either to 
the left or second step, although it was general over ce the steps over 
the entire width. 

Q. Did you notice the type of shoe that your mother was wearing 
that day? Just answer that yesorno. A. Yes. | 


Q. With respect to the sole on the shoe, -- I am raising my foot 


so you will see it--was it a sole, not the thickness of this, attached to 
the shoe as mine, by stitching or was it one of those soles that come 
up to the shoe and no stitching. A. I imagine it was attached by stitching. 
I imagine that is how it was attached. It was attached to the body of the 
shoe. | 
Q. Is that your best recollection of it? A. Yes. 
Q. With respect to the thickness of the sole, having in mind the 
separation that you have referred to that you observed in the looseness 
of the strip on the second step, was the sole of your mother's shoe, 
from your recollection, comparing the two in your recollection, narrower 
or thicker than the separation of the strip from the step? A. Well, as 
I say, the strip would probably separate as much as to a quarter of an 
inch. Iam sure the sole was less than a quarter of an inch. 
* * * * > * 
Q. What did it appear to be as your observation of it? A. It was 
a dark stain and I understood that it was a blood stain. 
Q. Did it look like blood to you? A. Yes, it. did. 
Q. Where was that stain? Was it on the steps? A. No. It was 
on the carpet. 
* * * 
CROSS EXAMINATION : 
BY MR. GALIHER: | 
Q. Mr. Burns, Mr. Offutt has shown you a photograph of the scene 


of your mother's unfortunate accident. 
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With the exception of the railings, which I think you said there were 
three railings instead of five, otherwise does the photograph reflect the 
condition within the premises, the portion of the premises shown in the 
photograph as you remember it the day you went out there with your 
brother? A. May I look at it again? 

Q. Yes, sir. A. Generally, yes. 

Q. You had been in and out of the Shrine on a number of occasions, 
had you not, Mr. Burns? A. I have. 

Q. You were thoroughly familiar with the situation there with re- 
spect to the steps, the railings and generally the condition that you found 

inside? A. I don't think that my attention had ever been directed 
to them particularly any more than the steps coming in the court room 
here. I had observed them, of course. 

* ak * a * * 

Q. You had been up and down the steps every other time you had 
gone to the Shrine? A. Yes, I had. 

Q. You had never noticed anything wrong with them? A. No. 

Q. Never had any difficulty in using them? A. No. 

Q. Never noticed any worn places in the linoleum? A. I had never 
looked at them that closely. 


Q. Never noticed any place where the edging was raised on one place 


or depressed in another place? A. Not previously. 
| Q. As a matter of fact, even when you went back with your brother 

after your mother's accident and got down and looked minutely at the steps 
there was no place that you could find where there was a separation 
larger than a blotter, the size of a blotter, and, for example, I will use 
that one. 

Isn't it a fact that even the day after the accident, when you got down 

closely and inspected these steps and edging, could you find any 
place between the edging and linoleum larger than that blotter? A. What 
I mean to say, Mr. Galiher-- 

THE COURT: No, no. You will have to answer the question. 

BY MR. GALIHER: 
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Q. Isn't that a fact, Mr. Burns--isn't that a fact, Mr. Burns? 
A. I did use that example, yes. : 

Q. That is what you found on the day you found on the day you went 
back there, Mr. Burns? A. I believe you are misinterpreting my 
answer, Mr. Galiher. 

Q. Didn't you so testify on March 4, 1957 at page 34? A. DidI 
word it that way? 

Q. Suppose I read it to you. 

MR. OFFUTT: I object to him saying page 24. 

THE COURT: Objection overruled. : 

BY MR. GALIHER: 

Q. This was Mr. Offutt on a question asked of you: "J am talking 

about the space that you are describing but which you can not say 

accurately what it was. "A. Well, I would say it was enough to 
wedge possibly something the thickness of a blotter, without much 
difficulty, between the linoleum and the metal strip. Jv 

Were you asked that question and did you answer that way? A. That 
is correct. 

Q. That was the truth, wasn't it, Mr. Burns? A. That was the 
truth when the metal-- 

MR. GALIHER: Thank you. That is all. 

REDIRECT EXAMINATION 
BY MR. OFFUTT: 

Q. You started to say something and didn't complete it. Would 
you finish your answer? A. I say that was the truth when the metal 
strip was, so to speak, at rest. When it was at rest, there was suf- 
ficient separation without any pressure or force being applied to it to 
slip, perhaps a blotter; I used that as an example, in at some point. 

There were some points when it was at rest it was even you couldn't 
slip a blotter in. At the point where it was loose enough to put the blotter 


in without using any force or pressure on it it could very easily be stretched 


by the application of any pressure to as much as a quarter of an inch. 
Q. Your testimony that you have given today, is that your best 
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recollection and estimation of what the condition was that you observed? 
184 A. Yes, it is. 
MR. OFFUTT: That is all. 
RECROSS EXAMINATION 

BY MR. GALIHER: 

Q. Let's go back and read all of your testimony about that, then, 
starting on page 34, with Mr. Offutt's examination of you: 

"Q. When you did make whatever test you made of play or 
movement of the strip as you have talked about it being a down 
movement, that is metal strip? "A. Yes. 

"Q. When you were asked by Mr. Galiher about the distance 
or the measurement that the strip was above the linoleum you said 
that you did not give an accurate one; let me ask you the question 
this way"'-- 

MR. OFFUTT: Just a minute. I object to that question. That 
question was not answered. 
THE COURT: Let him finish. 

BY MR. GALIHER: 

"Q. Let me ask you the question in this way: "Was it enough 
to catch a woman's shoe? 

"MR. RICHARDSON: I object to that question as asking for 
an opinion. 

"BY MR. OF FUTT: 

"Q. Iam talking about the space that you are describing but 
which you can not say accurately what it was. "A. Well, I would 
say it was enough to wedge possibly something the thickness of a 
blotter without much difficulty, between the linoleum and the metal 
strip." 

Were you asked those questions by Mr. Offutt and did you so 
answer? A. I did. 
MR. GALIHER: Thank you. 
FURTHER REDIRECT EXAMINATION 
BY MR. OFFUTT: 
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' Q. Was it separated enough for your mother's shoe to have 
caught under it? 
MR. GALIHER: I object to that. 
THE COURT: Will you read the question? 
(Question read. ) 
THE COURT: Objection overruled. 
THE WITNESS: It was. 
MR. OFFUTT: That is all. I have no further questions. May he 
be excused? 
THE COURT: The witness may be excused. 
* 2 * * * * 
186 NORMAN LORTON OWENS 
was called as a witness by and on behalf of the Plaintiffs, and, being first 
duly sworn, was examined, and testified as follows: 


* * Me * me * 


188 BY MR. OFFUTT: 


Q. Mr. Owens, where are you employed? A. Shannon and Luchs 
Real Estate Company. 

Q. What department are you in? A. Property Managem ent. 

Q. How long have you been with the Shannon and Lwwhs Realty Com- 
pany in the Property Management Department? A. I have been with 
Shannon and Luchs about 14 months in this particular capacity. 

Q. Have you had previous experience in connection with the man- 
agement and maintenance of buildings? If so, tell us how long and 
where. A. About six years with B. F. Saul Company, also a real estate 
firm in Washington; and for one year with Belle View Apartments, Inc., 
in Alexandria, Virginia. 

Q. Belle View Apartments, Inc. What type of development is 
that? A. Garden-type apartment-type development. 

Q. Is that down below Alexandria? A. That is correct. 

189 Q. How many garden-type apartment units did you have in that 
development? A. At Belle View there was about 835 at the time that I 
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was there. 

Q. How many buildings do you have under your management with 
the Shannon and Luchs Company? A. Ihave at this time about 18 build- 
ings which would total approximately 700 units. In other words, that is 
700 apartments. 

Q. 18 buildings throughout the Washington area? A. 18 buildings 
throughout the northwest section of Washington. 

Q. This time that you were with B. F. Saul Company, those ap- 
proximately five years or so you said you were with them, about how 
many units did you have under you at that time? A. 874 garden-type 
development apartments. 

Q. Where was that? <A. That was in Silver Spring, Maryland. 

Q. What was the name of that development? A. That was North- 
west Park Apartments. 

Q. I believe you opened that up and stayed-- A. I opened it up new 
and was there for five years. 

Q. In connection with your work, are you familiar with linoleum 
with metal stripping or nosing on the edge of steps or the edge of the lin- 
oleum and its wear, and so forth? A. Yes, sir. In most of the buildings 

I have had, and do have at the present time we have that type of 
flooring. 

Q. Would that include throughout the time you have been engaged 
in this type of work? A. That is correct. 

Q. On all those several numerous places you have mentioned? 

A. On all of the places I have mentioned we would have had that type of 
flooring. 

Q. In connection With the wear of steps on which metal stripping or 
nosing appears, is side covering wooden steps. Are you familiar with 
that type of situation? A. Yes, sir. 

Q. And Iam talking about where the metal stripping is attached to 
the wood by wood screws. A. Yes, sir, I understand. 

Q. Mr. Owens, assume, if you will, these facts to be true, and, 
by the way, in connection with your testimony, do you know what this suit 
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is about that I have asked you to testify in? A. No, sir, I do not. 

* * cs * * * 

Q. I want to show you a photograph, Plaintiff's Exhibit No. 2, and 
if you will just glance at those steps. This isa different view of the steps 
and I call your attention to the linoleum and the metal stripping. 

Is that the type of linoleum and metal stripping that you are refer- 


ring to? A. That is correct. 
* * * * * * 
Q. On Sunday, October 28, 1951, within a large building over 
which or in which thousands of people annually, approximately 500 to 


800 people daily, on an average, went up and down these steps which I 
am going to describe--on these steps there were six steps going from 
one level to a lower level inside the entranceway of this large building. 

In order to get to the larger inside crypt or inside large room where 
the persons met or congregated, it was necessary to go down those steps, 
which were covered with linoleum, and on which there was metal strip- 
ping or nosing attached to the wood by wood screws, three-quarter-inch 
screws. | 

The steps were approximately 25 to 30 feet wide. There were 3 
iron railings on those steps, one in the center and one on either side. 

The steps had been built about 15 years ago, 1942. These wooden 
steps covered stone steps but did not rest upon the stone steps. There was 
a separation between the wood steps and the stone steps. 

The linoleum was laid on the steps and the stripping or nosing in 
October 1947. That linoleum had not been changed or renewed or the 
stripping, between that date and October 28, 1951. 

On that date the linoleum was badly worn; there were cracks in it; 
was uneven; it was rough in places and the metal stripping was loose 
throughout the whole area of the steps there were places generally where 
the stripping had grooves upon it; some places were smooth and rougher 
and other places the grooves appeared. 

The stripping was loose and separated throughout the area from 
one-sixteenth or one-eighth to one-quarter of an inch. On the second 
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step this condition existed also but it was a general condition throughout 
the whole of the steps. 

Now, Mr. Owens, having in mind these facts and assuming them to 
be true, are you able to form an opinion, and if so, will you tell us what 
it is, as to how long that condition would have existed prior to October 
28, 1951? 

MR. GALIHER: I object to that, for a number of reasons. 

THE COURT: Suppose you come to the bench. 

(Bench Conference:) 

THE COURT: Iam going to ask the witness whether he is able to 
form an opinion. You should have separated your question. 

MR. OFFUTT: I realize that. 

THE COURT: Go back to the counsel table. 

(Open Court:) 

THE COURT: Will you answer this preliminary question 
yes or no? Are you able to form an opinion? 

THE WITNESS: Yes, sir. 

THE COURT: Very well. You may come to the bench. 

(Bench Conference:) 
MR. GALIHER: I object to the question, for these reasons: 
Number 1: This witness is not qualified by training or ex- 


perience to give any answer to such a question. He has had no experience 
in carpentry work, in building stairs, in the design of stairs and 
the composition of stairs, in what went in the stairs. 
His sole experience is based, as I understand it, upon working as 


an employee of a real estate company which apparently manages proper- 
ties. Secondly, to ask this man, who has never seen these steps to tell 
how long they had been in that condition backward from October 28, 1951, 
_ only the Lord above, I respectfully submit, could possibly answer such 

_ a question as that. 

MR. OFFUTT: I notice the first part. I agree with that. I should 
| develop a little more about his experience. I will be able to show that 

_ he actually-- 
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THE COURT: What about the second objection? 

MR. OFFUTT: I think he could do that. He could say that a con- 
dition like that would have continued for several months before. He would 
say it would exist for five or six months. It is a gradual wear condition. 

MR. GALIHER: The testimony is contrary from his witness. This 
was never noticed until the day after the accident. ! 

THE COURT: That is not inconsistent with the fact that they 
noticed it after the accident, assuming their testimony is accurate, be- 


cause on prior occasions they did not make a close inspection. It 


comes down to this: | 

Is it a proper subject for expert testimony to express an opinion 
as to whether a condition was of gradual development or did it come on 
suddenly. I think it is proper for expert testimony, just like we ask a 
physician whether a particular condition he found in a patient was pro- 
gressive or developed gradually, or whether it was the kind of condition 
that developed overnight. : 

MR. GALIJHER: In that case, unless it isa certain definite disease 
the physician ordinarily has the benefit of facts about, which there can be 
no question. ! 

THE COURT: Suppose we ask the expert on the basis of a hypo- 
thetical question. That could be done. For instance, we do that in in- 
sanity cases: Ask whether dementia praecox is a disease that comes on 
overnight or whether it is a sudden disease. 

I think I will allow the question to be answered. 

MR. GALIHER: If he shows himself to be qualified. 

THE COURT: So far I do not think he is sufficiently qualified. 

! (Open Court:) 
BY MR. OFFUTT: | 
Q. Mr. Owens, in connection with your positions that you stated 
196 in connection with these various places that you have worked, have 
you ever done any of the maintenance, inspection and repairing your- 
self? A. Yes, sir. : 
Q. Tell us about that: How long you have done that. A. Actually 
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that is how I started in the business, by doing the work myself. 

Q. Where was that? A. That was for Belle View Apartments, 
Inc., in Alexandria, Virginia. 

In the course of my time there I progressed from being an engineer 
to being the maintenance superintendent, which would have supervision 
of all of the maintenance. Of course, we grew from 300-and-some 
apartments to 800. 

THE COURT: I think I will allow the witness to answer the question. 

* * * * * * 

THE COURT: You remember the hypothetical question? 

THE WITNESS: Yes, sir. 

= x a * ae cd 

BY MR. OFFUTT: 

Q. Will you answer that? A. In view of the facts that you have 
given me and assuming they are true, which we have, the condition as 
you have described I believe in my opinion, and based on my experience 
could have existed for several months and I am being conservative in 
saying several months. 

With that amount of traffic over it constantly, the friction that would 
have been set up on metal capping held by wood screws in the wood, it 
would need constant supervision regularly, inspection-- 

THE COURT: Just a moment. You are going beyond the confines 
of the question. 

BY MR. OFFUTT: 

Q. Could you tell us whether it was a gradual or sudden thing? 

A. It would have to be gradual. 

Q. I neglected to add one thing: If the steps are washed from time 
to time, say an average of once a week, would that have any effect upon 
the condition of the screws loosening? A. Well, any time you would 
have water working around the screw, would in the process of washing 
it and in the process of drying out and getting wet, you would have some 


deterioration in wood in that manner. 


* a * * * * 
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CROSS EXAMINATION 
BY MR. GALIHER: ! 

Q. That depends, however, on the wood and the conditions which 
are present? A. That is correct. | 

THE COURT: Iam going to ask the witness a question. So far as 
the metal nosing is concerned, that could become loose overnight, could 
it not, and not necessarily gradually; is that not so? : 

THE WITNESS: I would hardly say it would become loose over- 
night. Coming loose overnight it would have to be caused by the con- 


stant stepping, of persons stepping on the metal = It might show 


up overnight. 

THE COURT: In other words, one day the nosing tet be well 
fastened and the next day it might be loose; is that not s0? 

THE WITNESS: I don't quite follow the question to the point. Even 
one person stepping on it could possibly tilt the metal if the screw was 
loose previous to that. If the screw had worked loose, even one person 
stepping on it the way they would shift their weight could alter the tilt of 
the metal capping. | 

BY MR. GALIHER: 

Q. Did Mr. Offutt show you these pictures, Mr. owens2 A. Yes, 
sir, he did. ! 

Q. You have stairs like that in some of the buildings that you have 
managed, to take care of? A. We have not quite that wide. I would say 
we have some as wide as 12 feet down to five or six feet in somewhat the 
same situation. : 

Q. You mean--by width you mean this way? A. That is correct. 

Q. You have steps like this in the buildings that you manage but 
the stairway may not be quite as wide? A. That is correct. 

Q. And they have linoleum covering like that? A. That is correct. 

Q. And metal edging? A. That is correct. : 

200 Q. Mr. Owens, if there was a deterioration in the composition of 
the covering, the linoleum covering such as Mr. Offutt has described 
to you, that would be apparent to persons who were walking up and down 


| 
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the steps and who had occasion to look down at them as they walked up 
and down, would it not? A. If they were looking for that particular 
thing, I would say yes, they would be able to see it. 

* * * * a * 

MR. OFFUTT: There is one thing I think we can save considerable 
time on if we could approach the bench. 

(Bench Conference:) 

MR. OFFUTT: I believe this is clear but I just want to be sure: 
If Mr. Galiher would stipulate that there was no change in the step, that 
is, no change that took place between October 28, and October 29, when 
my client went back Monday, then we will rest our case; otherwise, I 


would produce some testimony. 
MR. GALIHER: You mean no repairs? 
MR. OFFUTT: Nobody did anything to the steps. 
MR. GALIHER: I think that is right. 
THE COURT: You will stipulate that the defendants did nothing to 


the steps between the 28th and 29th of October? 
MR. GALIHER: Yes. 
THE COURT: Suppose you state it in open court. 
(Open Court:) 
MR. OFFUTT: It has been stipulated that-- 
THE COURT: Suppose we have the reporter read the stipylation. 
(Stipulation read. ) 
MR. OFFUTT: With that, we rest our case on this phase of the 


* * 


(Bench Conference:) 
* * * * * 

. MR. GALIHER: May it please the Court, at this time I respect- 
fully move the Court to instruct the jury to return a verdict in favor of 
the defendant in this case for several reasons. 

No. 1: I will start with the factual testimony just concluded. I 
don't see how anybody could do anything but speculate as to the manner 
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in which this lady's accident happened. 

Looking at her testimony she tells Your Honor that she started down 
the steps and that when her foot reached the second step it felt as though 
something held her foot. She then toppled forward the remaining way down 
the steps. She never examined the steps after her accident and prior to 
the accident she indicated that the steps were in the game condition, as 
far as she was able to observe, as on previous occasions and visits to the 
National Shrine, the most recent of which had been a month or six weeks 
before. | : 

The claim in this case is that this lady, asa result of the negli- 
gent condition of the stairway, was caused to fall down the steps asa 
result. I assume Mr. Offutt is going to say she caught her foot in the 
edging. There is nothing in the facts to show that. Nobody inspected the 
scene, so far as we know, from the standpoint of the plaintiff on the day 
of this unfortunate accident and the first inspection that anyone made 


was the very next day when the two sons of a lady came to the 


scene. 

They have testified concerning the condition that they found. But, 

I respectfully submit to Your Honor, that what they found does not tie into 
the fall of Mrs. Burns the day before. : 

We still don't know what caused her foot to be held as she said it 
was. She is unable to give us any indication as to why. 

As Your Honor asked that expert a few minutes ago, he indicated 
that it would be possible for a part of the metal edging to give way at the 
time of an instant or to give way all of a sudden. : 

THE COURT: What I had in mind in my question was, and the ex- 
pert's testimony satisfied me, that while the wearing of the linoleum 
might have been gradual--that is one aspect--the separation of the metal 
stripping wasn't necessarily gradual. It might have come suddenly. 

MR. GALIHER: At the time of the occurrence. 

THE COURT: Or a half hour before the occurrence, or day before 
the occurrence. The question is whether there was a sufficient period. 

MR. GALIHER: Further, I appreciate that on this point that Your 


| 
1 
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Honor must consider all of the testimony and give to it every inference 
204 which can be drawn. But I say, doing that in this case as to the 
facts of the accident itself, there has been no showing of a prima facie 
case. 

Secondly, as to the suit against the Catholic University I think it 
has been clearly established that the University did not own, did not 
control-- 

THE COURT: I think it has been established that the two corpora- 
tions are separate, that the transfer of the property was not purely a 
nominal transfer. 

As I indicated to you, the question in my mind, whether in the 
theory of Hanna v. Fletcher, which, of course, has been in controversy, 
whether Catholic University is not in the position of a contractor-- 

MR. GALIHER: Hanna against Fletcher is a case involving the 
alleged negligence of a contractor and the negligence of the owner of the 
building as a result of the contractor being in turn negligent. 

That was based upon the work which was done by the Gichner Com- 
pany Ornamental iron workers in 1942, seven years before the accident 
occurred in that place. 

That involved a misfeasance. It did not involve a non-feasance. 

THE COURT: Yes. There is no doubt about that. There is that 
factual difference. Does that, however, constitute a distinction in 

principle? 

MR. GALIHER: It does to me. If we had a situation-- 

THE COURT: The dissent, really, in the Hanna against Fletcher 


case was an expression of surprise that a contractor could be held liable 


for work done 7 years previous, when it was natural to assume that the 
material would gradually wear out in seven years. 

MR. GALIHER: You know we retried that case. 

THE COURT: What happened? 

MR. GALIHER: There was a directed verdict. 

THE COURT: Is it on appeal? 

MR. GALIHER: Yes, sir. AsI say, this is entirely non-feasance. 
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The Standard Floors actually covered these floors, pt the edging on 
them and covered the steps in 1947. 

THE COURT: I will confess quite frankly to you that Iam not 
quite convinced that Hanna against Fletcher would be limited only to 
misfeasance and would not extend to non-feasance. lam more impressed 
by your first ground. : 

I personally dislike to dispose of a case ona technicality if I can 
avoid it. If it had not been for Hanna against Fletcher I would hold there 
is no cause of action against Catholic University. It is clear on the testi- 
mony that this isn't a case of an affiliated corporation. 

On the basis of the testimony I would say that the Catholic University 
had a contractural relationship to the Shrine in so far as the maintenance 
of these steps were concerned, because the maintenance man was on the 
Catholic University payroll and the crew was on the Catholic University 
payroll and Catholic University used to bill the Shrine corporation for 
any expenses incurred. : 

But I would like to hear Mr. Offutt on the other point. 

MR. OFFUTT: I think the other point is a jury question. I believe 
on the other question there is sufficient evidence — it most 
favorably for the plaintiff. : 

THE COURT: Is there any testimony concerning the specific spot 
on which she fell? There is testimony as to the general condition of the 
steps, that here and there it was worn; here and there the composition 
of the material had separated or the metal edge had separated from 
what it had been attached to. | 

After all, it seems to me in order to make out a prima facie case 
on a matter of this kind you have to show two things: One, a defect at 
the particular spot where the accident happened; Second, the defect 
existed for a sufficient length of time to constitute constructive notice. 

I don't think you have done that. I don't think you have shown any 
defect at that particular spot, in the first place. 

In the second place, the defect, while in general a worn condition, 


is a gradual one and could not have come on overnight, and if that was 





104 
the only thing involved, I would say there had been constructive notice. 
But the other item, namely, that the metal stripping was loose, 


that wasn’t necessarily gradual. Iam going to develop my reasons 
more fully in the presence of the jury. I have excused the jury purposely, 
because I think it is too late this afternoon. 

My present inclination is to direct a verdict, not on the ground that 
the Shrine is not liable, because I think Hanna against Fletcher would 
lead me to the other conclusion; but that there is not sufficient evidence 
to submit to the jury on the question of whether the particular step, the 
particular spot where the accident occurred, was defective, and if so, 
whether it lasted a sufficient length of time to constitute constructive 
notice. 

I am going to announce my ruling to the jury in the jury box. 

MR. OFFUTT: Would your Honor permit me to call some specific 
portions of the testimony to your attention on Monday? 

THE COURT: Yes. I will hear you on Monday, because it is an 
important matter. 

Iam calling your attention to these matters. If either of you gentle- 

men want to argue the matter further you will know what is in my 
mind, and what line of argument would be helpful to me. 

cd ae xe a ae x 

THE COURT: Is it your qontention that the sole of the plaintiff's 
shoe was caught on the loose piece of metal, the nosing? 

MR. OFFUTT: Yes. That was raised. When she stepped-- 

THE COURT: That the metal nosing was loose; is that your con- 
tention? 

MR. OFFUTT: Yes. 

THE COURT: That the sole of her shoe caught under that? 

MR. OFFUTT: Yes. 

THE COURT: That is the plaintiff's theory? 

MR. OFFUTT: That is right. It caught her shoe and held it. 
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DIRECTED VERDICT 3 

THE COURT: The defendant moves for a verdict in its favor at the 
close of the plaintiff's case on liability. | 

This motion is made on two grounds: | 

First, that in no event is there any liability on the part of the de- 
fendant Catholic University of America but that if anyone is liable it would 
be the National Shrine of the Immaculate Conception, which is a separate 
corporation and which owned the Shrine where the accident occurred. 

The second ground is that, construing the evidence most favorably 
from the plaintiff's standpoint, as the Court must at this stage of the case, 
there is not sufficient evidence to justify submitting the case to the jury 
on the issue of negligence, in that, assuming all of the plaintiff's testi- 
mony to be true, the case of negligence has not been made out. 

In view of the fact that it is always in the best interest of the ad- 
ministration of justice to dispose of the ‘case. on the merit so far as 
possible, rather than on technical grounds, the Court will take up first 
the second ground on which the motion is based. : 

The plaintiff was injured as a result of a fall on the steps in the 
National Shrine where she was a visitor. The mere fact that a person 

falls on the steps does not make the owner of the building respon- 
sible. : 
People sometimes stumble and fall through no fault of anyone; 
sometimes through their own carelessness. : 

In order to be entitled to recover, the plaintiff must show, and the 
burden of proof is on the plaintiff, that the fall was due to some negii- 
gence on the part of the defendant. ! 

In order to establish negligence in such a case, the law requires 
two elements: 

First, that there was a defect in the premises aaa this defect 
caused the accident; and, 

Second, that the defect existed long enough to constitute construc- 
tive notice to the owner of the premises of the alleged defective condition, 
unless, indeed, there is proof of actual notice. 
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Now, in this case the precise spot on the steps where the plaintiff 
fell has been established by the prima facie case of the plaintiff and at 
this stage of the proceedings the Court must assume that to be so. 

There was testimony introduced to the effect that the steps were 
worn in spots and the condition of the steps varied from one spot to 
another but generally they were in a worn condition. There was also. 
testimony that in places the metal strip along the edge of the steps was 
loose. There is, however, no testimony as to the precise condition of 

the particular spot where the plaintiff fell. 

There is no evidence that at that particular spot the metal nosing 
had become loose. So that we have no evidence here indicating that 
there was any defect at the particular spot at which the plaintiff fell. 

The mere fact that other parts of steps might have been defective, 
of course, is not sufficient on this point. It is the plaintiff's theory that 
she fell as a result of her shoe catching on a loose piece of metal strip- 
ping. That theory is not sustained by the evidence because there is no 
evidence indicating that at that particular point the metal strip was loose. 
But even if there were, there is no evidence as to how long this metal 
strip had been loose prior to the accident. 

The plaintiffs expert testified that in his opinion the general worn 
condition of the steps was a matter that had accumulated gradually but 


that the looseness of metal nosing could come on without warning, could 


come on suddenly. 

There is no evidence as to how long the metal nosing had been 
loose, if in fact it had been loose. 

So, the plaintiff's proof fails on both of these elements. 

The Court is of the opinion, further, that this case is ruled by two 
decisions of the Court of Appeals. 

The first is Selby v. S. Kann Sons Co., 64 Appeals D.C. 36, in 
which a customer in a department store in this city fell on the floor of 
the store and that after the fall there was a small rip in the rugron the 
floor. There was no evidence as to when or how the rip occurred. 

The trial judge directed a verdict in favor of the defendant and his 
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action was sustained by the Court of Appeals. : 

The Court of Appeals stated in its opinion that there is nothing to 
indicate that the alleged defect, that is, the rip, had existed long enough 
to be detected by the most vigilant inspection. | 

The other case in this jurisdiction bearing on this point is F. W. 
Woolworth Company v. Williams, 59 Appeals D.C. 347, which involved 
a fall by the plaintiff in a Five-and-Ten Cent Store in this city. 

The plaintiff claims that she observed an oval-shaped spot on the 
floor at about the point where she fell and that this spot was slightly raised 
above the floor. | 

The trial court refused to direct a verdict in favor of the defendant. 
The action of the trial court was reversed on the ground that the verdict 
should have been so directed. 

The Court of Appeals said this: 

"The burden of proving the defendant negligent is upon the 
plaintiff. The mere happening of the accident does not shift to 

the defendant the burden of establishing the accident did not occur 

through its negligence nor does it create a presumption of negli- 

gence. | 

"The defendant is not an insurer against persons entering his 
store for the purpose of making purchases or otherwise. Until it 
is established that the accident was occasioned through the negli- 
gence of the defendant's employees or as the result of the exis- 
tence of a condition of which the defendant had either actual or 
constructive notice, there can be no recovery." 

Here there was no evidence of how long the alleged dark spot had 
existed on the floor and the Court of Appeals held there was no theory 
upon which a verdict for the plaintiff could be sustained. 

It is of interest that in that case the Court referred to the decision 


of the highest court of New Jersey, Shattrer vs. Bamberger, 81 New 

Jersey Law 558, in which the facts were close to the facts involved here. 
In that case, a customer in a department store fell in the store by 

tripping on a loosened brass edging or nosing originally fastened by 
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screws in the upper edge of the steps for the protection of the step. 
It will be observed that the facts were practically identical with 
those claimed to have been involved here. 
The Court held that there was no right to recover in that case, 
however, because there was no showing as to how long the defective con- 


dition of the brass edging had existed; that is, whether it had existed for 


such space of time before the occurrence as would have afforded the de- 
fendant sufficient opportunity to make proper inspection and repair the 
defects. 

For the reasons just outlined, the Court is of the opinion that it 
is duty-bound to direct a verdict in favor of the defendant. 

In view of this disposition of the case, it appears unnecessary to 
pass upon the first ground of the motion, namely, whether this action 
lies against the present defendant because the Court prefers to dispose 


of the matter on its merits. 
Accordingly, the Court will direct a verdict in favor of the de- 
fendant. 
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STATEMENT OF QUESTIONS PRESENTED 


| 


That in the opinion of appellee the two questions presented are 
correct but there is likewise a third question involved: 
Can the Catholic University of America be responsible for the 


condition of a stairway in the building owned, operated, controlled 
and maintained by The National Shrine of the Immaculate Conception, 


an entirely independent corporation? 


| 
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COUNTER STATEMENT OF THE CASE © 


While no monetary consideration accompanied the transfer of 
title from Appellee to The National Shrine of the Immaculate Concep- 
tion, the Shrine agreed not to press any further claim as to owner- 
ship for use of the Salve Regina Building (J. A. 20). The Shrine 
was planned as a national monument and Church in honor of the 
Blessed Virgin, not exclusively for the university (J. A. 22). 
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Money collected for the Shrine is given to Father James Magner as 
Assistant Treasurer of the Shrine. Donations or offerings are 
collected in Catholic Churches for the use of the Shrine. These are 
transmitted directly to the Shrine through a bishop as chairman of the 
building committee for the Shrine or to Father Magner as Assistant 
Treasurer of the Shrine. They are not in any sense transmitted to 

the Catholic University. The funds which come in for the Shrine may 
not be used by the University any more than those received by the 
University may be used by the Shrine (J. A. 24, 25). Two kinds of 
collections are taken up throughout the Country on a diocesan basis - 
one, for the University, the other for the Shrine. They are taken up 
ostensibly at different times and for entirely different purposes. In 
some dioceses for convenience the collection might be taken at one 

and the same time and divided arbitrarily by the diocese. FPut, in 
these dioceses, when the money is sent in so much is earmarked for 
the Shrine and so much for the University (J. A. 26, 27). If contri- 
butions were sent in designated to the University and the Shrine, Father 
Magner would contact the giver and ascertain how much was to be given 
to each. The matter of collection or solicitation of funds for the Uni- 
versity is handled by the rector of that institution; for the Shrine, by 
the Chairman of the Board of Trustees of that institution. After 1948, 
the Shrine and the University were separate corporations (J. A. 28, 29). 
A regular maintenance crew was employed by the Shrine, consisting of 
a handyman, maid and janitors who kept the structure clean and who 
reported any type of repair that was needed. Minor repairs would be 
made by the regular Shrine crew (J. A. 30, 39). Where other than 
minor repairs were involved, a requisition would be prepared -- it 
would be submitted to Father Magner as general business manager 

of the University, and he would submit it to the Director of Main- 


tenance of the University whose crew would do the work. Sometimes 
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an outside company might be called in to do the work. The 

installation of the step covering for the stairway involved here was 

by Standard Floors Company, in 1947 (J. A. 23). If the University 
employees or an outside company performed the work a charge would 
be made against the Shrine, since 1948 as a separate entity (J. A. 30, 
31). In 1947, The National Shrine of the Immaculate Conception, a 
nonprofit organization, was formed and the assets and liabilities of 

the Shrine were transferred from the University to the Shrine (J. A. 33). 
The land south of and west of the shadow of the Shrine to Harewood 
Road is owned by the Shrine (J. A. 35). The Director of Maintenance 
of the Catholic University continued to inspect the Shrine after its 
incorporation (J. A. 37); if he noticed a minor repair needed he would 
not have to get permission to repair it, but if it was a matter involving 
time and expense a job or purchase order would be prepared and the 
Shrine billed for it. Regular employees of the Shrine made periodical 
inspections (J. A. 38). The director of the Shrine had primary 
responsibility for inspecting the premises and the Shrine employees 
made minor repairs (J. A. 39). There was no joint control between the 
University and the Shrine over its maintenance. Where necessary, the 
Shrine would engage the services of another agency whether a contrac- 
tor or workmen of the University (J. A. 42). It took a requisition to get 
work done by employees of the University just as it would take an order 
to get work done by an outside contractor. The men who made minor 
repairs were employees of the Shrine (J. A. 43). If the Director of 
Maintenance of the University noticed linoleum in a general state of 
disrepair it would not be his responsibility to take steps to correct the 
condition, but he should call it to the attention of the Director of the 
Shrine or its General Manager (J. A. 46). When Father Magner in- 
structed the Director of Maintenance of the University to inspect he was 
acting as general manager for the Shrine. The maintenance crew of the 
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University was at the disposal of the Shrine when called upon by the 
Shrine (J. A. 47, 48). 


Father Magner in addition to being General Manager of the 
University and Shrine occupied executive positions with a number of 
other organizations. In 1951, Monsignor O'Connor was Director of 


and responsible for the operation of the Shrine (J. A. 52, 53). 


While the witness Funk testified that he might have once or 
twice tightened the hand railings on the steps, he could not give the 
ate and this testimony was stricken for remoteness (J. A. 61, 62). 
This witness called by appellants testified that there were five railings 
on the steps (J. A. 63, 64). 


The appellant, Mrs. Burns, stated that she did not see anything 
wrong with the steps as she looked, going down (J. A. 66). The general 
appearance of the steps was the same as when she last visited the 
Shrine (J. A. 69). The lighting was adequate and she noticed nothing 
unusual or protruding. She was a surefooted person and had no need 
for grasping a rail (J. A. 71). 


The witness Neil Burns had been up and down the steps on a 
number of prior occasions. On the day of the accident he noticed 
nothing wrong with the steps or with the edging. As a matter of fact he 
noticed that they were in the normal condition which he had seen before 
(J. A. 78, 79). The linoleum was worn but he noticed no raised or de- 
pressed portions. (J. A. 80) He did not notice any separation or raising 
of the linoleum until the day after the accident (J. A. 81). When the 
witness’ deposition was given in 1954, he testified that on his visit the 
day after the accident the linoleum was separated in certain place? one- 
sixteenth of an inch (J. A. 82). 
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When appellant's counsel quoted from the testimony of the 
witness George Burns, he eliminated from the middle of the quotation 
a reference to the condition of the step: : 

"Q. What was the extent--From what to what was the 
extent of wearing on the various spots? Describe that. 


A. Well, in some spots it was smooth and in other 

spots it showed sort of ridges that it has normally." (J. A. 87). 
When this witness looked at the steps the day after the accident there 
was no place he could find where there was a separation larger than 
the size of a blotter. Although Mr. Burns had likewise previously 
been up and down the steps on other occasions, he had never noticed 
anything wrong or out of repair (J. A. 90, 91). Further he testified 
there were places in the steps where they were even and not even a 
blotter could be slipped in between edging and linoleum (J. A. 91). 


The witness Hawkins also called by appellants had worked as a 
maid in the Shrine since 1949. She scrubbed the steps with a mop 
once a week. She never noticed the metal nosing or edging on the steps 
separated or raised from the linoleum, nor was it cracked or depressed, 
nor higher in one area than in another (J. A. 83, 85). 


The witness Owens never examined the steps in question. He was 
shown only photographs (J. A. 95, 99). 


The witness Mulligan was not called to testify at a previous trial 
of the case (which ended in a mistrial) and his name had not bea pre- 
viously furnished to appellee (J. A. 54, 58). The pretrial order re- 
quired counsel for appellants to furnish counsel for appellee names and 
addresses of all persons known to appellants, or their counsel, who 
witnessed the accident or who were at the scene immediately there- 
after, including, but not limited to persons who examined the stairway, 
and including those who had knowledge of the condition of the stairs be- 
fore the accident (J. A. 11, 12). Counsel first said the name and 
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identity of the tendered witness came to him within the two weeks 
preceding the trial (J. A. 54). Next he said he obtained the name in 
the week before the trial (J. A. 55). 


Counsel for appellants admitted he had not furnished counsel 
for appellee with the name of the witness (J. A. 55), although the trial 
had been on for almost two days. Until he took the stand he was un- 
known to appellee (J. A. 54). Appellees’ counsel had sought the names 
of appellant's witnesses on several occasions, including by the use of 
interrogatories. Only as a result of following an answered interroga- 
tory up with a letter did counsel for appellee obtain for the first time 
the name of a witness who appeared at a former trial (J. A. 54, 56). 
This was not the witness Mulligan. 


Aor hae eT Aw a 6 »g 


SUMMARY OF ARGUMENT 


The female Appellant was injured as a result of a fall down a 
flight of stairs while visiting the National Shrine of the Immaculate 
Conception for the purpose of attending Mass therein. The Shrine was 
an independent corporation, organized in 1947, and it owned, controlled 
and maintained the building where the accident occurred. The Appellee, 
Catholic University of America was likewise an independent corporation 
and was neither in control of nor responsible in any way for the main- 
tenance of the Shrine. It was, therefore, in no way responsible to 
Appellants for the accident which occurred. 


Secondly, Appellants failed to show that the accident occurred as 
a result of the defective condition of the stairway or that it occurred as v. 
claimed by Appellants. Speculation and surmise would be required to 
arrive at the conclusion sought by Appellants. 


Finally, the District Court properly refused to permit the 
tendered witness Mulligan to testify. Neither Appellants nor their 
counsel had furnished his name to Appellee as required by the Pretrial 
Order, they gave no satisfactory explanation for their failure to do so 


and in any event his proffered testimony was irrelevant. 
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ARGUMENT | 


| 


I. APPELLEE CATHOLIC UNIVERSITY DID NOT OWN, 
CONTROL, OR MAINTAIN THE NATIONAL SHRINE OF 
THE IMMACULATE CONCEPTION AND WAS NOT RE- 
SPONSIBLE FOR THE CONDITION OF THE STAIRWAY 


The record clearly supports Appellee's position that it did not 
own, control, or maintain the bdilding which housed the stairway where 
Mrs. Burns fell. 


First of all it was incumbent upon female Appellant to prove her 
legal status at the time of the accident, next a duty owed to her by 
Appellee, and finally , a violation of that duty which caused her injuries. 
If Appellants failed in a showing of the preliminary legal requirements 
this Court would not reach the ae of negligence. Appellants 
not only failed to establish a prima facie showing as to this but con- 
clusively showed Appellee was in no way responsible to Mrs. Burns 
for the condition of the stairway. i 


Although her counsel refers to her as an invitee, by no stretch of 
the imagination could she be considered as such, as far as Appellee was 
concerned. Appellee does not stand in the position of the Shrine. 
Appellee had no connection with her visit to the Shrine. It had no legal 
obligation or duty toward her. It derived no benefit from her visit. 
Firfer v. United States, 93 U.S. App. D. C. 216, 208 Fed. (2d) 

524. Arthur v. Standard Engineering Co. , 89 U. S. App. D. C. 399, 
193 F (2d) 903. | 


Appellants contended in their amended complaint that Appellee 
negligently maintained the steps (J.A. 5). In their pretrial statement 
they contended that Appellee by long standing arrangement with the 
Shrine, undertook the inspection, repair and maintenance of the steps 
as well as the entire building in which the Shrine was housed. (J.A. 7-8). 
Appellee in turn denied in its answer and at pretrial that it owned or 
maintained the Shrine (J.A. 4-10), and its position never varied.as to this. 
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Appellants’ sole proof as to the legal obligation of Appellee con- 


sisted of the testimony of two witnesses, one Reverend James A. Magner, 


General Manager of both Appellee and the National Shrine of the 
Immaculate Conception, and an executive as well in a number of other 
organizations, and secondly the testimony of Fred Funk, a carpenter 
employed by Appellee. This testimony clearly and convincingly es- 
tablished appellee's non-liability for the condition of the Shrine to both 
that institution and appellants. The testimony of the witnesses Magner 
and Funk was unequivocal and uncontradicted. Appellants either made 
out a case as to this issue on this testimony or their case failed. It is 
Appellee's position that the testimony demonstrated Appellees' freedom 
from responsibility and that the inferences which Appellants have 
attempted to draw from the testimony are not warranted by the record. 


Since 1948 and at the time of the accident the National Shrine of 
the Immaculate Conception was an independent corporation which 
operated on its own funds. The Shrine had an independent Director who 
had the responsibility for its operation. While Father Magner was 
procurator or general manager of both Appellee and the Shrine, his 
duties for each were separate and distinct and there was no joint 
control between the University and the Shrine over its maintenance. 


It is not true as Appellants’ contend that at the time of the 
accident the Appellee had assumed and undertaken the sole duty and 
responsibility of making ordinary repairs and inspection of the Shrine 
or that the Shrine never had a maintenance crew. A regular mainten- 
ance crew was employed by the Shrine, consisting of a handyman, maid 
and janitors who kept the structure clean, made minor repairs and 
reported other repairs that might be needed. These employees like- 
wise made periodical inspections. It is true that after the Shrine's 
incorporation the Director of Maintenance of the University continued 
to inspect it; it is also true that if he noted a minor repair that he 
would not have to get permission to repair it. This was however purely 
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a gratuitous undertaking and does not make Appellee responsible to 
Appellants for the condition of the Shrine or for the wearing out of a 

set of steps. Suppose the Shrine decided it did not wish to repair the 
steps. Could the University be held responsible to anyone for their 
condition? The answer is obviously "No". The Shrine at no time relied 
on Appellee to call to its attention the need for repairs but had its own 
force for this purpose. : 


The University as far as the Shrine was concerned stood in the 
category of an independent contractor on an extremely limited basis 
as far as repairs were concerned. If repairs were needed such as to 
replace the linoleum or metal edging on steps and if the Director of 
Maintenance of the University noticed this it would not be his responsi- 
bility to correct the condition but he would call it to the attention of the 
Director or General Manager of the Shrine, who would determine what 
and if anything was to be done. In the case of other than minor repairs 
a requisition would be prepared and if the University , or an outside 
contractor performed the work the Shrine would pay for it. Asa matter 
of fact the covering of the steps involved in the accident was done in 


| 


1947 by a flooring contractor. 


While the Shrine was used by the student body of the University , 
its purpose was not to draw national attention to Appellee as appellants 


claim, but it was planned as a national monument and church in honor 

of the Blessed Virgin. There were many other Catholic organizations 
which used the Shrine and the building was each day open to the public. 
(J.A. 50-51). | 


Appellants’ contentions as to the basis for alleged legal responsi- 
bility of Appellee appear to be: | 
(1) The University assumed and undertook the sole re- 
sponsibility for the repair and inspection of the Shrine. 


(2) The University sponsored the Shrine for national prestige. 
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(3) The University owed the female Appellant a legal duty 
as an invitee. (J.A. 29-30). 


None of the contentions were proven; as a matter of fact the 


record disproves all of them. 


Appellants rely principally on Hanna v. Fletcher, 97 U.S. App. 
'D. C. 310, 231 F. (2d) 469, as the basis of their claim that the 
University is responsible here on the theory that it is a contractor to 
the Shrine on a continuing basis. Such a contention is fanciful. Under 
no stretch of the imagination would Appellee be a contractor on a con- 
tinuing basis and neither is Hanna, supra, applicable or analogous. 


In Hanna, liability of the contractor was based upon alleged defective 


work done by it; here liability is sought to be imposed for failure to 
discover an alleged worn condition of steps, which Appellee had no 

duty or obligation to discover or repair. Further, by way of additional 

difference, the covering on the steps had been placed thereon by some- 
one other than Appellee many years before. 


Since no contract existed between the Shrine and the University 
obligating it to repair or maintain the stairway, how can the female 
Appellant, a visitor to the Shrine contend that Appellee is responsible 
to her? There is no basis in law for her contention. 


As this Court said in Bowles v. Mahoney, 91 U.S. App. D. C. 

155, 202 F (2d) 320, "before the owner of the premises can be held 
liable (for injuries due to a defect therein), there must be a failure on 

_ his part to perform a duty which the law imposes." Further the Court 
pointed out that where the owner by lease parts with the entire possession 
and control and the tenant assumes liability for the repair of the 
premises, the latter and not the owner is liable for their negligent 
condition. The University of course is in a far different and stronger 
position than an owner. 
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Additionally and in answer to Appellants’ claim that even as a 
volunteer Appellee would be liable Bowles supra pointed out that re- 
pairs made to premises by an owner without obligation did not obligate 
the owner to continue to make them "and did not make her a covenantor 


4 e? i 
to repair. 


The cases which Appellants cite (Brief p. 30) instead of supporting 
their position are factually and legally so dissimilar that they illustrate 
the soundness of Appellee'’s position. The principles of law therein 
contained upon application to the facts here demonstrate Appellee’s 
freedom from liability. There was a lack of necessary control here, 
an absence of management and no duty had been assumed to either the 
Shrine or the public. | 


There was no agency between the Shrine and the University for 
Appellee had no custody or control here. Even the comment to 
Section 355 of the Restatement of Agency cited by Appellants points out 
that an agent who is employed to have general oversight over a building, 
but who is not authorized to cure defects in it, is under no liability to 
third persons except so far as by his conduct he causes them to be in 
its vicinity. | 


The proper maintenance of the stairway in question, which was 
used daily by a large number of persons, would have required constant 
inspection. The obligation to maintain this stairway was the Shrine’s 
responsibility alone. | 


Appellee never assumed or undertook any responsibility for the 
condition of the Shrine after its incorporation. It had no obligation 
of maintenance or repair to either the Shrine or Appellee, and con- 
sequently Appellants have no right of action against Appellee. 
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ON THE ISSUE OF NEGLIGENCE THE APPELLANTS 
FAILED TO MAKE OUT A PRIMA FACIE CASE AND 

THE LOWER COURT THEREFORE PROPERLY DIRECTED 
A VERDICT FOR APPELLEE 


It is important to bear in mind at the outset that the only conten- 
tion made by the female Appellant was that the sole of her shoe was 
caught on a piece of metal nosing raised from a step. (J.A. 107). The 
evidence did not support this contention and the decision of the trial 
judge was the only possible verdict under the circumstances. 


| Neither the female Appellant nor her son, Neil Burns, noticed 
anything wrong with the steps where the accident occurred on the day 


of the accident. Both of these persons had used these steps ona 
number of occasions prior to the accident and had never noticed any- 
thing wrong with them. Mrs. Burns could not recall the exact date of 
her last visit to the Shrine but she was accustomed to making frequent 
visits. This day the general appearance was the same and no raised 


or depressed places were noticed in the linoleum. 


Her son, George Burns, had likewise been up and down the steps 
of the Shrine on a number of occasions prior to the accident and had 


never noticed anything wrong with them. 


The witness, Hawkins, who testified at the instance of Appellants 
as a result of being called by them stated that she cleaned the steps 
once a week and they were never cracked or depressed nor was the 
metal edging ever raised or separated from the linoleum. 


Outside of indicating that: her accident occurred on the second 
step, the general area of her fall and the fact that she thought some- 
thing held her foot, the female Appellant could not account for her fall. 
Surprisingly , although the male Appellant was in the Shrine with his 
wife shortly after the accident (J.A. 67), he was never called to the 
witness stand. 





13 


Suddenly, for the first time the day after the accident, the steps 
where the accident occurred werefound, according to Appellants' sons, 
to be badly worn, cracked and depressed in certain areas, with the 
metal edging separated from the linoleum in places. : At least these 
witnesses so testified in their direct examination and claimed to have 
never minutely inspected the steps before. However, even their 
microscopic examination did not disclose where their mother had 
fallen and Appellants’ counsel was reduced to speculation and surmise 
in attempting to either account for the accident or the place where it 
occurred. Since even these witnesses conceded that there were places 
on the second step where the linoleum was smooth and not raised or 
separated from the edging, Appellants' case falls by lack of a showing 
that female Appellant fell at any worn or separated area. 


The testimony of the sons of Appellants and that of Rosetta Hawkins 
as to the condition of the steps cannot both be true. ‘Since these 
witnesses were offered by Appellants, the testimony of Mrs. Hawkins 
cancels out that of Neil and George Burns. Whena claimant produces 
evidence that is consistent with an hypothesis that the defendant is not 
negligent and also with one that he is, his proof tends to establish 
neither. Capital Transit Company v. Gamble, 82 U.S. App. D. C. 57, 
160 F (2d) 283. | 


The burden was upon Appellants here to prove that there was a 
defect in a stairway for which Appellee was responsible, that this 
defect caused the accident and that said defect was known to Appellee 
or existed long enough to constitute constructive notice of its condition. 
This they did not do. . 


Here, there was no testimony as to the precise condition of the 
particular spot where Mrs. Burns fell. Asa matter of fact, it is 
unknown. From her testimony it is just as likely that she fell ata 
spot which was not separated from the metal edging as at one where 
there was allegedly a separation. 
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Even if the metal nosing was separated, at the place of female 
Appellant's fall, there is no evidence as to how long it had been loose, 
it could have come on suddenly or occurred in the accident, or in the 


twenty-four hours thereafter. 


It is interesting to observe that even Appellants’ so called expert 
Owen, who had never examined the steps, admitted, that while a general 
worn condition of the steps was one that would have accumulated 
gradually, over a period of time, the looseness of metal nosing could 
come on suddenly and without warning at any time. 


One must, therefore, conclude from the state of the record that 
only a single course was open to the trial judge and this he followed 
without hestitation. Reasonable men could not differ on the conclusion 
reached by the trial judge in this case. 


Appellee does not quarrel with the law set forth in the cases 


cited by Appellants on the issue of burden of proof, it does, however, 
contend that they do not fit the case at hand. It is perfectly true that 
in some cases it is wise for a trial judge to send a case to the jury. 


Not, however, where as here that jury can decide a case upon only 
speculation and surmise. 


Appellants seem to pitch their case as to this issue principally 
on Hellyer v. Sears Roebuck and Co., 62 U.S. App. D. C. 218, 67 F 
(2d) 584. The comparison between that case and this one clearly 
demonstrates the difference between them and the reason for Appellants' 
failure here. There, Appellant's heel was found after the accident to 
be so tightly fastened between the metal nosing and the tread that it was 
necessary to pick it out, and further, the flashing was raised and stuck 
out all over the step. Here, according to Appellants,no one looked at the 
step closely until the day after Mrs. Burns fell, the point of accident 
could not be determined and there were places in the step which were 
not defective. 
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Pertinent cases which support the Appellee and justify the trial 
judge's action are Selby v. S. Kann Sons Co., 64 U.S. App. D. C. 36, 
73 F (2d) 853, F. W. Woolworth Company v. Williams, 59 U.S. App. 
D. C. 347, 41 F (2d) 970 and Schnatterer v. Eeuberges and Co. 81 N.J. 
L. 558, 79 A 324. 


In Selby, supra, Hellyer, supra, was urged and rejected for it 


was clearly distinguishable. In Selby too the plaintiff made a stronger 
showing than in the present case and yet this court properly upheld the 
lower court's direction of a verdict. There after plaintiff observed that 
something caught her heel and threw her forward she arose and 
observed a rip in the rug facing her. According to the court there was 
no evidence as to when or how the rip occurred, or to any knowledge of 
its existence by the defendant, or its agents, at any time prior to the 
accident. | 


In affirming this case, the Court stated: 


"Under this evidence the rip may have caused the 
fall, or the fall may have caused the rip by the plaintiff 
scraping her shoe along the rug, and there is nothing to 
indicate that the alleged defect had existed long enough 
to be detected by the most vigilant inspection. | 


This state of the evidence leaves the case within 
the rule so often applied by the Supreme Court that where 
an accident may be due to any one of several causes, for 
some of which the defendant is legally responsible and 
for some of which he is not, there is such a fundamental 
failure of the plaintiff's proof that a verdict ford the de- 
fendant should be directed." 


And Woolworth, supra, stated in language particulary apt to the 
situation here: 


"Until it is established that the accident was 
occasioned through the negligence of defendant's em- 
ployees, or as the result of the existence of a condition 
of which defendant had either actual or constructive 
notice, there can be no recovery." 
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Compare Avery v. S. Kann Sons Co., 65 U.S. App. D. C. 127, 
81 F (2d) 261, with the present case. There a fall occurred toa 
department store customer who fell upon a stairway. Hellyer, supra, 
and Selby, supra, were both considered by the Court and Hellyer found 
applicable. The facts in Avery leave no conclusion but that a case was 
presented for the jury. These facts show clearly what is necessary to 
prove in order to make out a case on the alleged defective condition of 
a stairway and differ from the facts here as day does from night. 


Under the testimony in this case the lower Court had no alternative 
but to direct a verdict. 


il. THE LOWER COURT PROPERLY REFUSED TO PERMIT 
THE WITNESS MULLIGAN TO TESTIFY 


The requirement in the pretrial order respecting the obligation 
to furnish the names of witnesses was a continuing obligation upon counsel 
for Appellants which required Appellants and their attorney to furnish 
Appellee with the identity of witnesses when discovered. This obliga- 
tion was not complied with by Appellants’ counsel who set the stage for 
the production of his alleged surprise witness at the last possible 
moment when Appellee could not check the background or veracity of 
the tendered witness. 


Here the court's order was clear, the witness’ name had not been 
disclosed, counsel for Appellee had served two interrogatories followed 
by a letter to obtain the names of witnesses. The case had been pre- 
viously partially tried, and finally it had proceeded at the second trial 
into the end of its second day. 


The Federal Rules pertaining to discovery were designed to pre- 


vent the production and use of a late or surprise witness where opposing 


counsel is diligent in pursuing his discovery remedies. This accident 
happened in 1951. Almost six years later and some two weeks before 
the trial the Appellants allegedly met the witness at a dinner. At the 
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dinner the female Appellant mentioned her injury and Mr. Mulligan 
recalled having visited the Shrine in 1951. 


As important as this witness was claimed to : both at the trial 
and in Appellants’ brief there can be no possible justification or excuse 
for counsel's failure to disclose the witness until he was called to the 
witness stand near the end of the trial. : 


The applicable language in the pretrial order was placed therein 
just to cover a situation such as occurred here. Counsel had a duty to 
disclose the name of the witness upon his discovery, : regardless of the 
time. This he carefully failed to do until the atrateg#e moment for his 
production. 


Appellants' counsel has made an uncorroborated self serving 
statement that there is a widespread practice in the District Court "of 
rejecting material witnesses because counsel was either unable or 
inadvertently failed to tell the other side the name of a witness before 
trial." Such a statement is untrue. It is only where the court is con- 
vinced, such as here, that the party or her counsel has either wilfully 
failed to comply with the court's order or unsatisfactorily failed to 
explain a non compliance that a witness is precluded from testifying. 


Counsel's statement on the last page of his brief (pg. 34) is 
astonishing indeed, particularly when he refers to his expected wariness 
in the future about signing pretrial orders which he states will prevent 
him from using a witness unknown at pretrial. Neither this pretrial 
order nor any other would produce such a situation. | Let counsel for 
Appellants here, and any lawyer disclose his witnesses when dis- 
covered as required, and the situation will not be repeated. It is 
respectfully submitted that counsel's shocking statement should call 
for an expression from this court which will serve as an unmistakable 
guide to the Bar. Our courts must have the power to impose appropriate 
sanctions for violations of the rules concerning interrogatories , if the 
rules are to be effective. To have permitted this witness to testify 
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would have been prejudicial to Appellee. No real opportunity existed 
to learn what the tendered witness had to say, or to check his background 
to see if his story was correct and if he had been in this area at the 


time of the accident. 


The Court's ruling here is backed up by the Annotation in 27 A.L.R. 
(2d) 737 and the cases therein contained. One of these, Newsum v. 
Pennsylvania R. Co. 97 F. Supp. 500 clearly illustrates the manner in 
which a situation of this sort should be dealt with and the situation 
there was disposed of just as the lower Court handled it here. 


Apart from this, however, the testimony of Mr. Mulligan would 
have been inadmissible even if he testified as proffered, for it 


appeared that he had not visited the Shrine in or around the critical 
date of October 28, 1951. What the witness may have noticed on other 
dates too remote could not possibly have created an issue for jury 


consideration. 


Counsel's failure to furnish the name of the witness constituted 
either wilful disobedience or gross indifference to the rights of Appellee 


and the court's ruling was a proper one. 


Appellee cannot refrain from pointing out to the court that in 
four places (Appellants' brief page 13, 15, 31) Appellants' counsel 
injects insurance into the picture in an obvious attempt to prejudice 
Appellee. There is nothing in the record to warrant counsel's 
statement. Counsel for Appellee was counsel for the Catholic University 
of America. Its insurance coverage or limits of insurance coverage 


are not the concern of counsel for Appellants nor an issue in this case. 
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CONCLUSION 


Appellants failed to show any responsibility on the part of 
Appellee for the condition of the Shrine, they likewise failed to show 
that a defective condition of the stairway caused the accident or that 
the lower court erred in its disposition of the tendered witness Mulligan 
and the judgment should therefore be affirmed. : 

Respectfully submitted 
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